EN

* K%k

2 EUROPEAN
ok COMMISSION

* %
»

Brussels, 11.9.2019
SWD(2019) 329 final

COMMISSION STAFF WORKING DOCUMENT

EVALUATION
of the

Council Directive 2003/96/EC of 27 October 2003

restructuring the Community framework for the taxation of energy products and

electricity

{SWD(2019)332final}

EN



Table of contents

1.1 U 010 = RSP 6
1.2. o0 o 1= TSP 8]
2. BACKGROUND TO THE INTERVENTION (DIRECTIVE 2003/96/EC).........ccvvveennn.e. 7
2.1. Description of the objectives of the intervention............ccccccoviivceniiiiiiiieeeeeennn 7
2.2. Description of the INterVeNtioN............iiiiiiiirrrr e 9
2.3. Baseline (AMinetr.al...Qi.l.s...Di.r.ec.t.i.v.esld)
2.4. Transposition of the objectives iNto SPECHIMVISIONS............c.cevvvvvieeeiiiiceeeeee 13
3. IMPLEMENTATION / STATE OF PLAY ..ottt eeeeiie e seme e 13
3.1. Description of the current Situatian..........cccoooeiiiiii e 13
3.2. Main shortcomings identified before the evaluation...................ccccceeiiiiiinnnnnns 16
3.3. The ETD and the overall relevant EU d&&@ramework.............cccccvvveeiiiiecceeennns 18
4. METHODOLOGY ....uiiiiiiiiiiieeiiiieeeesmesaiieeeessssseaeessssssesansesassseeeesanssseeesanssnnnsseeeessnnes 19
4.1. Short description of the Methodology...........oooiiiiiiiiieeee e 19
4.2. Limitations and robustness of the findingS...........ccoviiiiiiiieee e 19
5. ANALYSIS AND ANSWERSTO THE EVALUATION QUESTIONS..........ccccceeennee. 22
5.1. EffECHIVENESS. ... mnne e 22
5.2. Ly Lo 7= g o = SR 30
5.3. 1o =T o o3 PR 39
5.4, (0] 01T 1= o Vo =PSRRI 44
5.5. L= To [ [T 7= 1L = T 59
6.  CONCLUSIONS. ... .ottt ettt e e e s et e e e e s s e ensb e e e e e anneees 62
ANNEX 1: PROCEDURALINFORMATION ...ccitiiiieeeiiiiee e eeitineeee e e s sneeeee e s nnneene e s ssmnnnsseeee s 66
ANNEX 2: STAKEHOLDER NSULTATION.....coouiiiiiiiieees e eeeemeee e e 71
ANNEX 3: METHODS ANDANALYTICAL MODELS ..., 16
ANNEX 4: TECHNICAL AND LEGAL PROVISIONS........cc.cooiviiieeeiivineeeeeeeeineeeeesinene e ol
ANNEX 5: MAIN CJEU RJLINGS ON ETD INTERRETATION AND
IMPLEMENTATION ..o eeeee et e e emme e e et e e et e e e e sammmra s 78
ANNEX 6: RELEASES F&® CONSUMPTION PER IMABITANT IN MEMB ER
R AN T PSSR 80
ANNEX 7. OVERVIEW OF THE ADMNISTRATIVE BURDEN IN THE
PRODUCTION AND TRADEOF ENERGY PRODUCTS AND ELECTRICITY............ 81
ANNEX 8: COHERENCE........ciiitiiiie i ittt e ceme st e e st e e e e stsennsaa e e snnaeaeesnnaeeeeeessnnnssenees 82



Figure 1Energy tax revenues by Member State as % of GDP, 2017...........uueuiiiiiiiamiiiiiiiiiiiiieieeee e 15

Figure 2Energy tax revenues by Member State as % of total tax revenue,.2017..........ccccuvveeeniiiiiinnnes 16
Figure 3 Excise duty rates on petrol and gas oil in progalismin road transport..........ccccccvevviivieccvnnnnen. 26
Figure 4 Minimum and National tax rates for household electricity consumers in.2017...........c.cccveeuee.. 28
Figure 5 EU energy mixX DY type Of fUBL........ooo i 32
Figure 6 Evolution of biofuel consumption in the EU28.............ccciiiiiieeee e 32
Figure 7 ETD and EU ETS Components in EIeCtriCity PLICES........cccovvieiiiieeie e 52
Table 1 Objectives Of the ETD.........oooiiiiieies st ee s st e e e e e e e e e s aeereteseeeraraeeaaaaeaeeanas 7.
Table 2 Structure Of the ETD........eve et eesr e e snn e s e e 10
Table 3 Market and Regulatory DeVelOpPMENTS..........cooooiiiiieeee s e e e re e e e e e e e enenes 58



Glossary

Term or acronym

Meaning or definition

CHP Combined heat and power generation

CJEU Court of Justice of the European Union

CN Combined Nomenclature

DG TAXUD DirectorateGeneral for Taxation and the Customs Union

eAD EIectronicAdministr.ative Document for excise goods which are mo
under dutysuspension

EMCS Excise Movement Control System

Energy Taxation Directive

Council Directive 2003/96/EC

ETD Energy Taxation Directive

EU ETS European Union Emissions Trading System
EUA European Union Allowance

GHG Greenhouse G4€£02, N20O, PFCs)

Horizontal Excise
Directive

Council Directive 2008/118/EC

JRC

Joint Research Centre

LPG

Liquefied Petroleum Gas

Mineral Oils Directives

Directives 92/81/EEC and 92/82/EEC

NACE EuropearClassification of Economic Activities

RED /RED I Renewable Energy Directive / BastRenewable Energy Directive
REFIT The Commi ssionbs regulatory fi
SAAD Simplified Administrative Document

TFEU Treaty on the Functioningf the EU

ucc Union Customs Code




1. [INTRODUCTION

Directive 2003/96/E€ (hereafterfthe Energy Taxation Directiveor fithe ETDV), lays
down the EU rules for the taxatiar energy productsseal asmotor fuelor heating fuel

and of electricity. Other uses of energy products and electricity (e.g. energy products
used as raw material) are out of scope of the EAIDthese products are also boubhy

the common provisions applicable to all pratlsl subject to excise duties set out in
Council Directive 2008/118/EQalso known asthe Horizontal Excise Directiv}

The ETD identifies thenergyproducts subject to the harmonised rules for excise duties,
sets minimum levels of taxatiqspecified in its Annex |)lays down theconditionsfor
applying tax exemptionand reductions provides for speéic rules in addition to the
main rules provided forin the Horizontal Excise Directivand, finally, containssome
procedural rulesin this context, theMember States are free to apply excise duty rates
above these minimum levels of taxation, according to their own national needs. All
revenue from excise duties goes entirely to the Member States.

The legal basis ahe ETD is former Artcle 93 of the Treaty Eddéishing the European
Community now Article 113 of the Treaty on the Functioning of the European Union
(TFEU) for the harmonisation ofndirect taxes, includingxcise dutiesto ensure the
establishment and the functioning of the internal market and to avoid distortion of
competition.

The ETDhas beeramendedby Council Directive 2004/74/ECand Council Directive
2004/75/EE, both adopted on 29 April 200#, the context of ELenlargement in 2004,

Council Directive 2003/96/E®f 27 October 2003 restructuring the Community framework for the
taxation of energy products and electricity (0283, 31.10.2003, pf»1-70). The ETD entered into

force as of the day of publication in the Official Journal of the European Union, i@ctdber 2003.
Member States were to comply with the requirements laid down in the Directive by 1 January 2004.
Council Directive2008/118/E(of 16 December 2008 concerning the general arrangements for excise
duty and repealing Directive 92/12/EEC (09,.14.1.2009, pl12).

For example, on applicability of control and movement provisions as well as on chargeable event and
paymen in certain cases. About control and movement provisions, see als@€dhmnission
Implementing Decision 2012/209/E&f 20 April 2012 conceling the application of the control and
movement provisions of Council Directive 2008/118/EC to certain additives, in accordance with
Article 20(2) of Council Directive 2003/96/EC (notified under document C(2012) 2484) (OJ L 110,
24.4.2012, p. 4141). The [ecision repealed the previoUBommission Implementing Decision
2011/545/EU of 16 September 2011 concerning the application of the contml raovement
provisions of Council Directive 2008/118/EC to products falling within CN code 3811, in accordance
with Article 20(2) of Council Directive 2003/96/EC (notified under document C(2011) 6423) (OJ L
241, 17.9.2011, p. 333).

Establishing thafiThe Council shall, acting unanimously in accordance with a special legislative
procedure and after consulting the European Parliament and the Economic and Social Committee,
adopt provisions for the harmonisation of legislation concerning turnover t@xesse duties and

other forms of indirect taxation to the extent that such harmonisation is necessary to ensure the
establishment and the functioning of the internal market and to avoid distortion of competition.

®  Council Directive 2004/74/E®f 29 April 2004 amending Directive 2003/96/EC as regards the
possibility for certain Member States to apply, in respect of energy products and electricity, temporary
exemptions or reductions in the levels of taxation (OJ L 157, 30.4.2004,18987See also
Corrigendum to Council Directive 2004/74/EE 29 April 2004amending Directive 2003/96/EC as



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02003L0096-20180915&qid=1555408487782&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02008L0118-20140101&qid=1555408645504&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012D0209&qid=1554905777335&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012D0209&qid=1554905777335&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011D0545&qid=1554905777335&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011D0545&qid=1554905777335&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0074&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0074R(01)&from=EN

and updatedby Commission Implementing Decision (EU) 2018/552 of 6 April 2at8
updae the references to the codes of the Combined Nomenclature

In 2012, the Commission proposed to change the scope and structure of the Directive.
The proposal, amongst other things, aimedaaing energy productsin a way that
reflects boththeir energy contenand CO2 emissions The European Parliament and the
EuropeanEconomic and Social Committee gave a positive opiritowever Member
Statescould not agree on the main political aspects of the promdtal almost four
years of negotiationand consequentlhe Commission decidad 2015to withdraw its
proposal. Thus, the imbalances and distortiortis proposal aimed to address remain
unarswered.

In light of the examination obligations incumbesm the Commission from the ETH

andtaking intoconsideation the legal issuesncounteredandthe emergingeconomic,

social and environmental challengethat EU policies seek to addressas well as
stakehol dersdeifeveedbbaicam Member St athes 6 aut
presentevaluation startedn August 2017in the framework ofthe Commission's

Regulatory Fitness and Performar&EFIT) exercisé'. From March to June 2018, the

European Commission ran a public consultdfiom the evaluation of the functioning of

the Directive.

regards the possibility for certain Member States to apply, in respect of energy products and electricity,
temporary exemptions or reductions in the levels of taxation (OJ L 157, 30.4.2004) (OJ L 195,
2.6.2004, p. 2630).
®  Council Directive 2004/75/E®f 29 April 2004 amending Directive 2003/96/EC as regards the
possibility for Cyprus to apply, in respect of energy productsedectricity, temporary exemptions or
reductions in the levels of taxation (OJ L 157, 30.4.2004, pi 1@%). See alsc&orrigendum to
Council Directive 204/75/EC of 29 April 2004 amending Directive 2003/96/EC as regards the
possibility for Cyprus to apply, in respect of energy products and electricity, temporary exemptions or
reductions in the levels of taxation (OJ L 157, 30.4.2004) (OJ L 195, 2.6.2084 32).
Commission Implementing Decision (EU) 2018/56f 6 April 2018 updating the references in
Council Directive 2003/96/EC to the codes of the ComtbhiNemenclature for certain products (OJ L
91, 9.4.2018p. 27 29).
Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community
framework for the taxation of energy products and electrigd@@M(2011) 0169 final- CNS
2011/0092 of 13.4.2011
®  Withdrawal of Commission proposgi®J C 80, 7.3.2015, p. 123).
10 See in particular Article 29 of ETD, but also Articles 15(1)(d), 7(1), 9(2), 15(3) and 16(8).
1 See Evaluation and Fitness Check (FC) Roadmap, Ref. Ares(2017)4222948/2017, published
on Evaluation Energy Taxation Directive
Consultation orkvaluation of the EU framework for taxation of energy products and electricity
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0075&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0075R(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0075R(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018D0552&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0169&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0169&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52015XC0307(02)&from=EN
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-4224148_en
https://ec.europa.eu/info/consultations/evaluation-eu-framework-taxation-energy-products-and-electricity_en

1.1. Purpose

The evaluation, inline with the goals of the Commission's Regulatory Fitness and
Performance programme, focuses on identifying plbssibilities for simplifying the
legislative actandon reducing regulatory burderas well asgdentifying and calculating
regulatory benefits and savings from timaplementation andenforcement of the
Directive.

The evaluation looks at the implementation of the different provisions of the &¥D,
assesseis application by Member Stat€m particular unclear provisionthe levels of
the minimum rates of taxation as well as tax reductions and exenjptions

The asessment is carried out in accordance Wighrequirements under the Directive,
which provides® that the Commissionperiodically prepars reports and where
appropriatemakes legislative proposalén relation tothe ETDtaking into account the
proper functioning of the internal markehe real value of the minimum levels of
taxationandthe wider objectives of the Treaty

It assesses the performance of Bieective against the basic principles of relevance,
effectiveness, efficiency, coherence and EU added value, in line with the Better
Regulation Guidelingé,

The purpose of this evaluation is twofold. Firstlyestablishesvhether the ETD met its
main objective, namely supportinthe proper functioning of the internal market.
Secondly, it assesss whether new concerns and challenges have arisen since its
adoption which camotbe addressed by the Directiveits present form

This evaluation will help determgwhether any subsequent policy action is needed in
order to addresanyidentified shortcomings.

1.2. Scope

The evaluatiortakes into accounthe ETD objectives, all provisions ofthe ETDand the
relevantcase lawby the CJEU The time period covered is from the adoption of the
Directive until the availability of theatestreporteddata®.

13 Articles 29, 15(1)(d), 7(1), 9(2), 15(3), 16(8) of the ETD.
14 Better Regulation Guidiees
5 Availability of the latest data differs across data sets from 2016 to 2018.



https://ec.europa.eu/info/sites/info/files/better-regulation-guidelines.pdf

2. BACKGROUND TO THE INT ERVENTION (DIRECTIVE 2003/96/EC)
2.1. Description of theobjectives of the ntervention

Prior to the entry into forcef the ETD in 2003 the Union framework for energy taxation
only covered mineral oildy means of Directives 92/81/EEDd 92/82/EECthe so
called fiMineral Oils Directive®)'®>. The ETD widened the scope of tievious
Directives to avoid distortions between competing sources of ensegyew minimum
rates for the products introduced under the widened scope and updtgsir mineral
oils previously covered

The Commissionproposalat the timé’ did not introduce a new tax, but aéuhto
establish a newarmonisedramework for the taxation of energy products whictdeia
possible to restructure national tax systems andlittw Member States to pursue
through taxationobjectivesrelated toemploynent, environment, transport and energy
policy, while respecting a kelgU objective the single market The Directive also came
at a time when aumber of Member Stategere looking at ways of restructuring and
reforming their tax system3he objectivesof the ETDand an overview oits structure
can bededucedrom its preamblgsynthetically illustrated as follows:

Tablel Objectives of the ETD

Primary objective Secondary objectives Structure and contentof the ETD
Properfunctioning | Support the Member States in actiiey Minimum levels of taxation for
of the internal other EU policies such as: energy products and electricity
market (recitals 2, (recitals 1, 2, 3, 4,5, 8, 13, 14, 17,
3,4,8,15]19,24 - environmentaprotectionand 18and21)
and26) accomplishmenof international
commitmens (recitak 6, 7, 11,12,25, 26, | Uses out of scopef the harmonised
28and?29), rules(recitals 16 and22)
- energyefficiency (recitals 29); Mandatory exemption (recital 23
- promoting the EU economy by Flexibility for the Member States
maintaining/improving the competitivenes| (recitals 9, 10, 11, 15, 19, 20, 21,2
of EU companies in the international 25, 26, 28, 2%nd30), including the
framework(recitals 8,23 and28); possibility of exemptions or
reductionsbelowthe minimum
- transporipolicies(recitak 12, 19and23); | levelsof taxationto induce the
substitution of modes of energy uss
- redirecting fiscal plicy to combat
unemploymenandconsideration for the Procedural rules and relati®with
socialdimension(recitals 11and28). other relevant excise rules (rec#al
27, 31, 32, 3and34)

16 Council Directive 92/81/EEC of 19 Octob&B92 on the harmonization of the structures of excise

duties on mineral oils (OJ L 316, 31.10.1992, pi 1B) andCouncil Directive92/82/EEC of 19
October 199n the approximation of the rates of excise duties on mineral oils (OJ L 316, 31.10.1992,
p. 19 20).

See theExplanatoryMemoramlum of the Commission Proposal for a Directive restructuring the
community framework for the taxation of energy products, COM(97)30 final.
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01992L0081-19950120&qid=1555409065819&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01992L0082-19950120&qid=1555409126947&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01992L0082-19950120&qid=1555409126947&from=EN
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF

The harmonisation oenergy taxation through the ETD waeantto avoid the harmful
effects of energy tax competition betwedre Member States. Thisiarmonisation
ultimately aimed at strengthening the internal market by tacklossgible distortions of
competition stemmindgrom the relocation of consumersf energy(i.e. business¢go
Member States with more beneficial tax regimes.

The ETDalso intended tallow Member States tasetaxation policyin support ofother
policies, such as: environmentptotectionand achievement of internationaelimate
relatedcommitmens (at the time of the adoption of the ETD, specifically #yoto
Protocol) energy efficiency, promoton of the EU economy by maintaining the
competitiveness of EU compani@s the international framewoykconsideration of
transport policies angedirecton of fiscal policy to combat unemployment.

The above described policy framework was transposkedtie legislative structure of
the Directive, which leaves considerable flexibility for Member States to design their
energy taxation systems in a way ttssppropriate to their national circumstan€es

The ETD sets minimum levels of taxatiprwhile allowing Member States to apply
national rate above these nmum rates without an upper limit as well as to introduce
additional taxes.The ETD also allows Member Statée grant exemptions and
reductions, which are not systematically based on the potential of energy savings or
emission reductions

A reconstructedhtervention logicof the ETDis presentedyelow. This intervention logic

iIs mainly based on the recitals of the Directitke caselaw by the CJEU and the
analysis of any accompanying documentation at the time of the preparation and
negotiations of the Directive.

® See recital 9 and 11 of the ETD. | nthetexamisatonegar d, t
of the objectives pursued by Directive 2003/96. It is apparent from recitals 9 and 11 of that directive
that it seeks to give Member States the flexibility necessary to define and implement policies
appropriate to their national circumstances and the arrangememdsle in connection with the
implementation of that directive are a matter for each Member State to dedaggement of
18.01.17JRCCS- Fondazione Santa Luci&-189/15,EU:C:2017:17 paragraph 50.
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productso
widened the scope of the minimum rate systepplicable under the Mineralil®
Directivesto defineminimum levels of taxation for products used as motor fusatsl
extended the scope to electricity and to most of the products used as heatiag thels
time. It also updated the minimum rates for mineral oils (not revised since TH$2).

(i nst



Table2 Structure of the ETD

Tax base Tax rates Exemptions Reductions
Energy products The ETD sets Two kind of Optional (same as fo
products used as motor ¢ minimum levels of exemptions: optional exemptions)
heating fuel and taxation according to
electricity. the different products - mandatory, e.g. for | The Council, under

and uses. energy products and | certain conditions,
Other uses of energy electricity used to may authorise any
products and electricity | Equivalent products | produce &ectricity Member State to
are out of scope of the | (any product in case | and for aviation and | introducefurther
ETD. of motor fuel and any| seanavigatiort® fuel; | reductionsfor

other hydrocarbon, specific policy

except for peat, in - optional, e.g. for considerations.

case of heatimfuel) | electricity from

are taxed at the renewables; for

equivalent motor fuel| energy products and
or energy product electricity used for
rate. combined heat and
power generation; for
Above the minima, | energy products and
the Member States | electricity used for
are free to set their | the carriage of goods
national rates as they| andpassengers by
see fit. rail, metro, tram and
trolley bus; for
electricity, natural
gas, coal and solid
fuels used by
households and/or by
organisations
recognised as
charitable by the
Member State; for
natural gas and LPG
used as propellants;
for biofuels and
products produced
from biomass; in
favour of energy
intensive business.

The Council, under
certain conditions,
may authorise any
Member State to
introduce further
exemptions for
specific policy
considerations.

% The ETD allows Member States, however, to makatéibl agreements with other Member States to

waive the exemptions for aviation and sea navigation as far as transport between the Member States in
guestion is concerned.
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2.3. Baseline(fiMineral Oils Directiveso)

The starting point for #aproposaleading to the ETOvasthatthe singlemarket must be

the common basis for all policies involving the taxation of energy products (policies such
as the restructuring of taxation, energy, transport, the environment,Adt¢hle same
time, it was deemed thany EU system of taxation must be afficient instrumenfor

the Member States\either of these two conditionsere consideredo be met at that

time.

The ETD replacedhe fiMineral Oils Directives. The structure of these Directives,
which was basedn minimum levels of taxatigrwas retainedAt the same timéheir
scope was extended new energy products and electricapd minimum rates were
increasedor existing productsThe taxation ofother energy producteind taxes other
than excise dutiegell within the discretion ofeach Member Stat&his situation gve
rise to a multitude of problemsotably:

i) the proliferation ofdifferent national taxeswhich underminedhe unity of the
single market and the liberalisation of the energy markets, in particular in the
fields of natural gas and electricity

i) the nonharmonisation of national rates for the taxation of energy products
(whether these be mineral oils, taxiey all the Member States pursuantBb
texts but at widely differing rates, or other products, taxedot depending on

the choice of the Member States) le@dto distortions due to excessive tax
competition

iii) the lack of harmonisation betweeihe Member States for the same fuels
directly causg distortions on the markets, and affagt the choices of
consumers and firms. Thigas particularlythe casein frontier areasbetween
neighbouring Member Statesvhere therewas evidence of relocation dhe
consumption of motor fuels and heating fuels.

At the same time, thprevioussystem @ not give Member States sufficient freedom of
manoeuvre for their political actio(at that time, for examplehe European Council
asked the Commission to preseeiv proposals enabling Member Statd® so wished
to apply a ©2/energytax). Flexibility combined with the definition of certain common
ruleswas deemed to ban effective instrumertb give Member States greater freedom
for action

In this regard,the Member Statedad the opportunity of making greater use of the
taxation of energy producgte.g.for environmental purposesn this area, th@revious
ruleswere considerecsometimes too rigid. For example, under Article 8(4Pokctive
92/81/EEC any measure to differentiate the taxation of a product on the basis of
environmental standardied tobe authorised by the Council.

The new proposadlso offeed Member Statesome scope for restructuring national tax
systemgo alleviate taxation olabour. The purposewas not to lead to any increase in the

11



overall tax burdenthereforepromoing a revenue neutral approacheaninga single
market framework enabling a revenue neutral restructuring of tax systems to sustain
employment and the environment.

The quantitativecomparison with theexisting situation at the time of the adoption is
difficult because many products were simply sabject to harmonisethxation before
theETD. Therefore the number of possible points of comparison is limited.

As regards how theenergy taxes were expected to develop across the tifgJ,
introduction of theETD was meantfirst of all,to widen the scope of taxable prodsito
treat competing energy produdts the same wagyand toestablishminimum rates(to
avoid Member States competing on taxeg)ile providing certain flexibility (for
Member States to pursue other policy goals through taxation)

The Explanatory Memorandunf the Commissiomproposalfor the ETD clarified that
the intention of widening thecope of the system of taxation to all energy prodwets
to cover thglothel) competing sources of energy

In relation tothe treatment of electricitythe harmonisatiorwas in principledoneon the
basis of output taxatiofy taxing the electricity itself On the other handhe possibility
for the Member Stateto introducean additional (nofmarmonised) input tagn the case
of nonrenvironmentally desirable fu¢land to refund electricity producers who use
environmentally preferable fuels the tax paid by the final consuneeallowed under
the proposal

As for the new minimum levels of taxation for all energy produdtose levels on
mineral oils set by Dirdtve 92/82/EEQNn 1992were, in many cases, substantially below
the rates applied by Member Staite4997 As a result the minimum leveteeded to be
up-rated andsetfor products other than mineral qile/hich were now subject to the
Directive

The structure based onminimum levels contained in Directive 92/82/EE®as
consideredbtill valid and therefore different minimum levelsre seunder the ETCor

the following threegroups enegy products used as motor fuelagegy products used as
motor fuels for certain industrial and commercial purposes (for which very low minimum
levels of taxatiorwere set) energy products used as heating faeld electricitg”.

As stressed abovydlexibility for the pursuit of objectivesf environmental, transport or
energy policywasconsideredmportantfor the Member States

% gee theExplanatory M:morandumof the Commission Proposal for a Directive restructuring the

community framework for the taxation of energy products, COM(97)30 fBedalsothe Recitals 1

to 34 of ETD.

Other uses of energy products aekkctricity (e.g. energy products used as raw material) were
considered out of scope of the ETD.

21
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https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:1997:0030:FIN:EN:PDF

In this regardit wasestablished thatll indirect taxes (with the exception of VAT) borne
by a produchad tobe taken into accouriibr the purposes of calculatitge minimum
levels.This followed from the existence of severational taxes applied by the Member
States to energy products (excise dutidisertaxes on energy, on emissions, etét)the
sametime, in addition to some mandatory exemptiorsdrgy products and electricity
used to produce electricityaviation and sea navigation fliiebptional exemptions or
reductionswere establishedo enable the Member Statés pursue more ambitious
environmental policies transport and energy policiesvhile safeguardingthe
competitiveness of Europeardustryvis-avis third countries

2.4. Transposition of the objectives into specific provisions

Most of the abovementionedconsiderationsre reflectedin the Preamble of the ETD
andaretrangosel into the specific provisions currently in force.

The main legislative elementf the ETD are: EU minimum levels of taxation;
obligatory tax exemptionsand a number of optional tax reductions or exemptidhse
ETD allows for examplefor:

1 lower tax levels for energy products used in agriculture, stationary motors and
machinery for construction and public warks

1 as well as possibility of lower rate for the commercial use, as opposed 40 non
commercial use, ajas oilused as propellant

1 possibility of tax exemption or reduction for renewabtergy sources such as
biofuels andpossibility of reduction of the taxubden on energintensive
businesses involved in efforts to reduce consumption and increase energy
efficiency.

3. |IMPLEMENTATION /STATE OF PLAY

3.1. Description of the current situation

As already underlinedhe main objectivef the ETDwas to avoid marketistortions in
the single marketwhile allowing for Member Statedo adapt their nationataxes
according totheir national priorities Considering the flexibility of théirective, any
prioritisation between its objectives includingpssible trad®ffs between potentially
conflicting objectiveslependon the actual implementations of the E&bnhationallevel
and are therefore for the Member States to tackle

This flexibility is provided for example in the form of minimum levels of taxation, by
carving out some uses of these products, and by allowing for optional tax reductions or
exemptions in case of justified reasombis systemwas considered necessarydiefine

and I mpl ement policies appropriat eAstao t he
result, the implementatioof the ETD diverges amongst Member States

13



In addition the implementation of the ETD has resulted over the years in several
temporaryspecial regimesThe Directive granted Member States several transitional
derogations,and possibilities forreductions and exemptidfis On top of that the
Council acting unanimously on a proposal from the Commissimay authoriseany
Member State t@adopt timelimited specific tax schemes, in the form of exemptions or
reductions (of national tax rates) for specific policy consideratiors total of 26
implementing decisionhave beeradoptedby the Council over the yearsf which 11
arecurrentlyin force.Such measures are of a diverse nature, and include among others:
specific ratesfor specific geographical areashe tax treatment ofelectricity directly
supplied to vessels at berth in a p@ithoreside electricity), to charging stations for
electric vehiclesandtax exemption to operate machinery in humanitarian demaonifay
low-value solid fuel

A picture of the energy taxation in Member Statesas included in the Impact
AssessmeAt accompanying the 2011 proposal for a revision of the T4t the time
the energy taxation in the Member States stasmarised as follovf%

filn general, two groups of Member States can be distinguished:

i A group of "lowtaxing Member States". These @ypically taxing at rates close to the
minima and have often, although not in all cases, introduced taxation only as a
consequence of the existence of common minimum rates. Many of the new Member States
are in this group (Slovenia is one exception).

i A group of "hightaxing Member States" with tax levels more or less clearly above the
minima. For these countries the existence of common minima is particularly important to
reduce competitive disadvantages for their industry. These countries also oftensaake
of the possibility to apply reduced rates for energgnsive businesses. The Nordic
countries are among the highest taxing Member States, especially for heating fuels.

Member States are also split between those who make use of the possibility to
differentiate between business and domestic use for heating fuels and others who do not.
In all circumstances "high taxing Member States" ensure that the rates applicable to
bushess use are closer to the EU minima, to avoid distortions of competition.

Some of the Member States (SE, DK, FI, SI, IE) have already introduced taxation based
on CO2. Other Member States (DE, NL, UK) enacted environmental tax reforms in

?2  gee, for example, Article 18, 18a, 18b and Annex Il of the Directiveaddition, the Treaty of

Accession of some countries to the EU provided for arraeg&rand specific measures for these new
Member States regarding the implementation and application of the B¥Darticles are inserted by

the following two Council directives:Council Directive 2004/74/ECand Council Directive
2004/75/EC

See, in paicular, Article 19 of the Directive.

24 gee the document SEC(2011) 408, 1, vol. 2, and SEC(2011) 410 containing themmary

% Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community
framework for the taxation of energy products and electric@@M(2011) 0169 final- CNS
2011/0092 of 13.4.2011

See page 8 of the Impact Assessment
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several stepsjsing energy taxation for environmental reasons but without introducing
an explicit CO2related componert.

Another important aspect to be considersdthe quantification ofrevenuesfor the
Member StatesThe figure below shows the share of energy tavemaes by Member
State as percentage of GD 2017 This rangd from 11% to 32%.

Figurel Energy tax revenues by Member State as % of GDE7
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Source: DG TAXUD Taxation Trends in the European Union

The figure below showthat the share of energy tax revenues by Member State as a
percentage of total tax revenume2017rangel from 3.2% to 9.6%. Therefore, the levels
of energy tax revenues are diversified in the EU and generally deliver a relevant
contribution to the budget of the Member States
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Figure2 Energy tax revenues by Member State as % of total tax revenue, 2017
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3.2. Main shortcomings identified before the evaluation

Severalactual andpotential problem®ver the yearfiave been identified as regards the
structure and thémplementation of the ETDThe mainunintendedshortcomings as
identified in the Impact Assessmé&naccompanying the 2011 proposal for a revision of

the

ETD®and in the Roadmap regarding the current evalu@fiare the following:

i) late transpositions of the Directive;

i) outdated classificain of certain energy products under the Combined
Nomenclature (CNY:

iii) different national interpretation gbmeprovisiors,

iv) need to align the text with CJEU case law;

V) current provisions which are no longer applicable;

27
28

29

30

See the document SEC(2011) 498l. 1, vol. 2, and SEC(2011) 410 containing themmary

Proposal for a Council Directive amending Directive 2003/96/EC restructtiegCommunity
framework for the taxation of energy products and electric@@M(2011) 0169 final- CNS
2011/0092 of 13.4.2011

SeeEvaluation and Fitnes€heck (FC) Roadmap, Ref. Ares(2017)422414%/08/2017, published

on Evaluation Energy Taxation Directivespecially, p. 2, 4,.5

Article 2 of the ETD refrs to energy products and electricity according to their CN codes.
References in the Directive to codes of the Combined Nomenclature were those of Commission
Regulation (EC) No 2031/2001 of 6 August 2001, amending Annex | to Council Regulation (EEC) No
2658/87 on the tariff and statistical nomenclature and on the Common Customs Tariff (OJ L 279,
23.10.2001, p. 1.). A Decision to update the codes of the Combined Nomenclature for the products
referred to in the Directive should be taken once every year.Ddtision must not result in any
changes in the minimum tax rates applied in the Directive or to the addition or removal of any energy
products and electricityrhe update of the list foreseen in the EWBsapplied by means of the abave
mentionedCommis$on Implementing Decision (EU) 2018/592 6 April 2018.
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vi) exemption provisions are spreadrass the Directive and certain sectors are
subject to multiple exemption/reduction provisions;

vii) outdated or insufficiently clear provisions following technological developments;

viii) discrepancies in terminology;

iX) unclear legal provisions and infringement or-preingement procedures.

Discrepancies in the interpretation of the common rulethéiember States have been
identified. The lack of clarity in the wording of some provisions and in the structure of
the ETD may have had an impact thepolicy objectives pursued by the Directive. This

lack of clarity is also the result of the numerous compromises agreed during the years of
negotiations in the European Council that were necessary to achieve the unanimous
agreement of the Member States fiegplifor the adoption of the Directive.

The ETDwas foundnot to ensure the equal treatment of energy sources based on the
externalities resulting from their use. Such externalities inclide example the
emission of greenhouse gases and local polisithm other terms, there is no consistent
treatment of energy sources in the ETD.

In this regard, s reported in th€019 Communication from the CommissioiA more
efficient and democratic decision making in EU energy and climate pdijdye current
European frameworkor energy taxation has remained unchanged since 2003 and is
outdated It barely delivers on key objectives such as the diversification of energy
sources and energy carriers or improvement of energy efficiency of production and
consumpitbn, as taxes are not based on the energy content but on theeaflulre
energy products consumed.

In the same Communication, it is explained tlmat absence of an increase in minimum
rates for more than a decade at EU level has eroded tiradtzoed price signal that was
supposed to encourage investment in enef@gient technology and behaviour.
Moreover, as some Member States have increasedniéieonal level of taxation since

then while others have not, there is risk of growing distortion of competition in the Single
Market and an erosion of the tax base in Hegling countries, notably for motor fuels

that can be easily and legally trangpdracross borders. In spite of reped@ednmission

calls for a shift in the taxatioinom labour to environmental taxebe overall percentage

of tax revenues from environmental taxes in the EU has remained relatively unchanged
over the last decatfe

Moreover as highlightedin the Communicationthe presence of sectepecific energy

tax exemptions or reductions, notably in the aviation, maritime and road haulage and
agricultural/fisheries sectors and for enengiensive industries, in general subsialht
weakens the incentives for investing in more energificient capital stock and
production processes in these sectors. These tax exemptions or reductions constitute a

31 Communication fom the Commissiorto the European Parliamerthe European Councénd the

Council A _more efficient and democratic decision making in EU energy and climate ,policy
COM(2019) 177 finglof 9.4.2019
Source Eurostat, Environmentahxes in the EU, countries compared

32
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burden for other sectors and/or private households that have to make up the revenue
shortfalls triggered by them. Furthermore, they may distort competition between
industrial sectors and may promote inefficient and polluting modes of trafisport

Finally, as stressed ithe Communicationthe taxation of fuels according to volume and
not according to their energy content discriminates against renewable fuels in favour of
conventional fuels, in particulayas oil thus contradicting an energy policy that aims at
fuel switching and the promotion of renewable and other clean energy sdvedder

does it help rebalancirtge supply and demanaf gas oilin the European fuel market.

3.3. The ETD and the overall relevant EU legal framework

As shown bythe 2011Impact Assessmetitthe Directiveis no longeradapted to the new
climate change and energy policy framework and contains several shortcomings from the
perspective of thproperfunctioning of the internal market and in relation to the needs of
theotherEU policies.

In particularenergy and climatpolicies and initiativefiave remarkably developed since
the ETDs adoption The EUandits Member States have committed to swiftly and fully
implement the Paris Agreement, to contribute to the fulfilmensustainableinance
goals, and to continue todé in the fight against climate chandexationis set toplay

an important role in the achievement of these objectivds put forward by the
Commission in its 2018 Communication orii@ean Planet forall - A European long
term strategic vision for grosperous, modern, competitive and climate neutral
economy®, taxation and climate action and energy policies should be alifhexiwas
reiterated inthe 2019CommissionCommunicatior’, whereit was stressed that future
energy taxation framework shatil(i) support the clean energy transition; (ii) contribute

to sustainable and fair growth; and (iii) reflect social equity considerations.

In substance, atwithstanding the overall evolvingelevantEU framework, the ETD
remainedsubstantiallyunchangedThe various market and regulatory developments are
detailed further in the relevance section.

Several attempts have been made in order to bring the ETD up tcSthatang from
2004, he Commission haadoptedseverallegislative proposals for themendment of
the Directivé’. Notably, in 2011 the Commission adopted a propdsal order to
comprehensivelyevise the systemvhich wasaccompaniethy animpactAssessmefit

% Some of these sectors are, however, subject tBthETS and henceo a carbon price signal, notably

energyintensive industry and int/BU flights.

% See the document SEC(2011) 408, 1, vol. 2, and SEC(2011) 410 containing themmary

% COM(2018) 773 fina(p. 24). Also known as Long Term Strategy (LTS).

% COM(2019) 177 fina(p. 5-7).

37 SeeCOM(2004) 42 finaknd COM(2004) 185 finglrespectively resulted in the adoption of the above
mentioned Directives 2004/74/EC and 2004/75/EC of 29 April 2@X@M(2007) 52 finalof 13
March 2007, withdrawn by the Commissiam2012.
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Therevisionpropo®din 2011aimed at the following objectives:

i) ensure consistent treatment of energy sources within the ETD in order to
provide a genuine level playing fieldr energy consumel®y setting a minimum

rate for taxation based on energgntentand CQ emissions with an equal
taxation for competingroducts,

i) provide an adapted framework for the taxation of renewable energies

iii) provide a framework for the use of g@xation to complement the carbon
price signal established by th&J ETS while avoiding overlaps between the two
instruments

Following unsuccessful negotiations in the Courgilenthe requiremenfor unanimity
between Member States, the European Commission withttievproposalin 2015°.
The European Parliament and the Economic and Social Committeexpasssech
positive opinion on the proposal.

More recently, as of June 2019 there aretwgami ng ci ti zendés 1 nitiatdi
the limited scope of the ET®

4. METHODOLOGY
4.1. Short description of the methodology

The approach to the evaluation of ETD wagdoonstruct an intervention logic of how
the Directive was intended to workr{ginal needs, objectives, theeasures, expected
resultsand broader impadtas thepoint of departure for the analysis.

The evaluation thestrivedto examine the aus& mechanisms in which an intervention

was expected to generate the desired results and impacts, through collection of evidence.
This allows to confirm (or not) the supposed causality and understand how and why these
mechanisms led to expected or observed regultsot)

4.2. Limitations and robustness ofthe findings

A number of challenges and constrameye encountered during the evaluatiSome of

them come from the intrinsic nature of the Energy Taxation Directive, which leaves
considerable freedom to the Member States as to the implementation and application of
the ETD provisionsTaking this into consideration, it proved particularly difficult to
design a universal scenario of how precisely the Directive was to achieve thex desi
resultsfor all market segments

% Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community

framework for the taxation of energy products and electrigd@@M(2011) 0169 final- CNS
2011/0092 of 13.4.2011

% See the document SEC(2011) 408, 1, vol. 2, and SEC(2011) 410 containing themmary

40 withdrawal of Commission proposg®J C 80, 7.3.2015, p. 123).

“1 For moredetails, see the Relevance section (section 5.2).
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Moreover, the specific implementation of the ETD is dependent upon several other
factors Theseinclude aspects such a&pecific national or other EU policidseing
applied in the same domamational priorities anthdustriallegacy prevailing economic

and trading condition®r business models of individual sectors or companiést
means that it is difficult to single out and quantgfgme effects of the Directive's
working. Someof the analysis is thereforgualitative, anecdotaland based on proxy
indicators

Finally, the analysis of the Directive's relevance quickly revealed that the imposed
minimum rates are irrelevant for the market in most cases in the way that most products,
for most energy uses and usaase taxed way above the ETD and in a rathieerse

way. The coherencanalysisin turn revealed that the Directive is badly out of touch with
the recent policy developments and priorities, particularly in the climate and
environmental domains. Consequgntlue to thisoutdatednesst is inherently difficult

to embark on a meaningful evaluation of the Directive's effectiveness.

Consequently, it proved difficult to apply the rigour of the themaged evaluation,
which seemed suited at the onset of ¢éwaluation. The acceleration and intensification

of events and actions in the domains related in one way or another to energy taxation,
together with the diverse implementation of the ETD across Member States, all of which
were systemised to the extent pssiblei in the evaluation, made it difficult to identify,
break down and analyse all causal links originally identifiethout creating an overly
complex picture

Data availability

Although the current ETD has a number of provisions obliging MemlagesSto provide
information tothe Commission, only limited data is available in the field of energy
taxation.Harmonised nmimum ratesper fuel and usarelistedin Annex | ofthe ETD.
Nominal national rateandsome of the main reduced rates available in the Taxes in
Europe Data Baeas reported by the Member States uginig online tool. National
implementation and consequent distortions of the internal market are however, depicted
in the most accurate way by effective tax rat@hosetake into account exemptions,
reductions and refunds and their exact scopes. Due to the wide ranging flexibility left to
Member States to apply exemptions, reductions and refunds it is vastly complicated to
calculate effective rates infmrmonsed way acros the EU. In addition, at the time of

the evaluation no official data collection existed that was equipped to capture effective
tax rates.

Implications of data availability for the validity of conclusions

The Evaluation contains the best possible proxg darived from different Commission
data collections to support its findings. Proxy data howeveralviismestoo aggregated,

42 Taxes in Europe Data Base (TEDB)
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collected for purposes other than taxationi, being selfreported by the Member States

i unverifiable, incomparable or incomplete (i.e.fiTaxes iNnEur ope o )d &drabas e
possible internalmarket distortions, such as relocation of businesses due to tax
competition, no empirical data existBhe possibility of site relocation is a bargaining
option used by energy intensivadustries to receive tax exemptions and reductions. As
in the majority of cases they receive such exemptions and reductiomsever no
empirical data exists on the number and extent of site relocations resulting directly from
tax competition Furthermore production site choices depend on a variety of factors,
including the availability and qualifications of lalbdforce, the quality of infrastructuse

and proximity to consumeend/or to raw material€Energy taxation plays a limited role
among these faots.

The availability of transport fuel data is limited. No data is available on commercial
consumption (road freight), that often benefits from exemptions and reductions. Similarly
no data is available on consumption of biofuels or other products winenates are
differentiated according to product quality. In the absence of such data, no effective tax
rates for transport fuels could be calculated. Furthermore, no regional data on transport
fuel consumption exists, that would exactly depict tank tourislationalreleases for
consumption however, elaborated on in the Evaluation, provide a close proxy.

Other methodological difficulties encountered by the evaluation included:

- low response rate to the wdiased surveyand a data requests sent to Member
Statesi these were&ompleted by a limited number sfakeholdersAvailability
of data on the costs of ETDas the present evaluation was a REFIT evaluation,
there was a special focus on addressing the regulatory costs and burdens linked to
implementatio and application of the ETD. However, given the leeway left by
the Directive ago the modalities of many provisions, meaning that whatever
information obligation were, firstly, not homogeneous and, secondly, linked to
national implementing measures omet legal requirements, it proved very
difficult to quantify any costs linked directly and only to the ETD. The surveys
and interviews organised with the Member States authorities and economic
operators yielded very little qualitative and even less quadintt results. Even in
cases where stakeholders had an impression of particularly burdensome
provisions, they were not able to provide any robust evidence. The dought
mapping of the requirements as implemented by different Member States to
benefit fromreductions or exemptions, for example, proved impossible.

- limited data on tank tourismi tanktourismrefers to the scenario where a driver
takes deliberate action to take advantage of the lower priced fuel in another
country Unfortunately,it was not pssible toobtain specific data from Member
Statesandthe entire analysis of tank tourism was done on the badtsmfstat
data on releases for consumptard anecdotal evidence;

43 Taxes in Europe Datdase (TEDB)
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- representativeness of respondentsas some of the data was collected for
specific sectors in specific Member States only, which were purposefully selected
for the fieldwork, special care had to be taken before generalising any findings
and caveats diligently explained

5. ANALYSIS AND ANSWERS TO THE EVALUATION QU ESTIONS
5.1. Effectiveness

This chapter analysethe progress made towards achieving the objectives set by the
ETD. The main objective of the Directive is tontribue to the functioningof the EU
internal market. The evaluation looks athe impact of minimum rates othe single
market as well asn the impact of the wideanging flexibility left toMemberStates to
apply rates other than the minima andjtantexemptions and reductionghe evaluation

also assessthe clarity of related provisions

The lack of clarity in the wording of some provisions and in the structure of the
ETD may have had anegativeimpact on the achievement of thepolicy objectives
pursued by the Directive

The main shortcomingaith regard to clarity and completenesspobvisionsas wel as
structureof the ETDwereidentified by the Impact Assessméfiaccompanying the 2011
proposal for a revision of the ETPDas well asin the Roadmarecedingthe current
evaluatiof®. These shortcomings includeeleven cases of lateansposition,outdated
classification under the Combined Nomenclature (Cid lack of clarity of several
provisionsof the ETD

Albeit the ETD allows forthe updateof CN codes such updatesannotresult in the
addition or removal of products from tlseopeof the ETD. Member States, economic
operators and Commission analysis flmlvever that itmight be necessary to adew
products (e.g. ethanol, synthetic methaaradhydrogen) or remove other

In relation to the larity of the ETD, diferent national interpretationemerged for
specific provisions. These includedefinition of taxable productstradable permit
schemes; definitions of the uses which are out of the stopaneralogical and
metallurgical processesy interpretation othe exemption related to motor fuels used in
air and water navigation, efthere is also the need tbgm theterminologyof the ETD
with caselaw by the CEU. Following the adoption of the Directive th@JEU has
clarified theinterpreation ofcertain povisions As a resultthe text of the Directive and

4 See the document SEC(2011) 408, 1, vol. 2, and SEC(2011) 410 containing themmary

% Proposal for a Council Directive amending Directive 2003/96/EC restructuring the Community
framework for the taxation of energy products and electrigd@@M(2011) 0169 final- CNS
2011/0092 of 13.4.2011

4 SeeEvaluation and Fitness Check (FC) Roadmap, Ref. Ares(2017)422429188/2017, published
on Evaluation Energy Taxation Directivespecially, p. 2, 4,.5
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the Court's interpretatiooould lead to diverging application of the ETD lilge Member
States ando different understandingy the economic operatordgn addition, removing
provisions that are no longer applicable, would improvecldwty of the legislation

Finally, provisions governing exemptions and reductions are not presartteel ETD n

a structured way. Instead, such provisi@ms spread aoss the Directivewith some
sectors such as energy intensive industries, being subject to multiple provisions
contained in various sections of the legislation.

The flexibility of some ETD provisions has a direct negative impaan the internal
market of all energy products

The ETDsetsonly the minimum levels of taxation. Member States are free to set their
respective rates above these minima and introduce additional taxes, without an upper
limit.

These minimum rates have not been updated since the E$xduegted, nor are they
indexed to external developments such as inflation or al@@chmark’. As a result,

they have remained unchanged since 2003. filsded to an erosion of the impact of
minimum rates as well as to the increasingly diverging national implementation of
nominal tax rates. In other words, the rates applied by Member States today differ

significantly from the minimum rateset out in the ETDand fromthe rates in other
Member States

Moreover, he ETD does not require Member States deviating from the minimunaoates

set national ratesn a waythat maintains the proportion between the taxation of the
different energy productsDue to the lek of provisions in the current ETD, the
favourable tax treatment of low carbon fuels and uses is not ensured in national
implementation. For example, renewable energy can be taxed at a higher rate than a
competing fossil fuel, as long as the minimum ratesrespected.

The ETD also lists possible reductions and exemptions. The conditions under which
these can be granted are defined very broadly, resulting in highly divergent national
implementationof exemptions and reductionBeyond the discretionargpplication of
exemptions and reductionthe discretionary implementation of other provisions also
undermine the objective of harmonisati®uch includeuncertainty in the application of

the control and movement provisiéhandthe definition of the coditions establishing

the chargeable ever divergent interpretation and implementation loége provisions

may beanobstacle to the free movement of goods and investment capital.

Factors such as static minimum rates, diverging natefifettiverates ad discretionary
application of exemptions and reductions have different impacts on different energy
products These produespecific impactsare further exploredn the following sectiors.

47
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For examplehe European Union Allowance (EUA) price (price of 1 tonne of CO2 irBU&ETS).

Article 20(1) of the ETD lists the energy products that are subject teetbeant rules of Directive
92/12/EEC currently replaced by the Horizontal Excise Directive, which sets out the general rules
applicable to production, storage and movement of excise products.
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However it is true forll products thathelack of clarity of the ETD has a direct negative
impact on the achievement of the policy objectives and consequently also on its
effectiveness.

ETD Minima and National Tax Rates

Beyond minimum taxates,which are set by the ETD uniformly for all Member States,

the evaluation assesses the impact of national rates. National effective tax rates are
defined as the average rates that take into account exemptions and refudtese
effective tax rates applied by Member States differ significantly from the minima set b
the ETD and from each other across countries. The evaluation looks first at the impact of
the minimum rates on the internal market, followed by the impact of the national
effective rates, for two groups of energy products: transport fuels and elecancity
natural ga¥. The implications differ for the two groufsastly, the analysis of electricity

and natural gas is complemented by the aspect of international competitiveness, as they
often serve as input to the production processes of business tkatnfamational
competition.

Minimum rates introduced by the ETD for petrol and gas oilused as propellanthad
an initial converging impactwhich eroded over time

The minimum level of taxation for unleaded petrol already existed under the Minexal Oll
Directives of 1992, with a rate fixed at EUR 287 per 1 000 litres. With the entry into
force of the ETD, this minimum level of taxation was increased to EUR 359 per 1 000
litres. The ETD raised the minimum level of taxation of gas oil usquagsellantfrom

EUR 245 to EUR 302 per 1 000 litres in 2004, and to EUR 330 per 1 000 litres in 2010.

The implementation of the ETD had an initial esfé converging effectThe initial
approximation of rates was strongest for the countries joining the EU after 20t

time of the ETD adoption, 14 out of the 15 EU Member States were already taxing
unleaded petrahbovethe new minimum, while at the time of accession all but three of
the 13 pos2004 Member States were below the minimum levels of taxation. Failgas
used as propellanhine EU-15 Member States were taxing it above the new minimum
againstfive of the post2004 countries. Therefore, the minimum levels of taxation
applicable to motor fuels under the ETD provided a safety net to avdiaca to the
bottono in the taxation rates applied by the Member States.

The standard excise duty rates appbgdviember Statet® unleaded petrol and to gas oll

used agropellanthave constantly increased since the entry into force of the ETD. In
parallel, some convergence in the applied excise duty rates has been observed. However,
it cannot be directly attributed to the Directive, as this convergence has taken place whilst

49 Nominal rates are defined as the rates set by Member SHfestive rates are defined as nominal

rates adjusted to exemptions and reductions. To increase readability, the Evaluation uses the term
ANati onal rateso. These represent nominal rates
Electicity and natural gas are network bound and more often used as input to the production processes
of energy intensive industries. Their price structures and the existence of additional levies, fees and
charges also distinguishes them from transport fuels.
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the rates were already exceeding the EU minimum levels of taxation. It can be also
argued thathe fact that som®Member Statesonverged towardghe minimum levels has
given the high taxing countries the opportunity to increase their rates.

In the absence ofnaindexation mechanism, the relative importance of the minimum

|l evel s of taxation for different energy pro
over time. Propellant fuels are in most cases taxed at much higher levels than other forms

of energyconsumption The share of excise duties in the final retail price averages at

almost 60% formpetrol and at 52% foigas oilused as propellantn the case opetrol

excise duties make up at least half of the price in every single Member State and range as

high as 65%-.

The figurebelow illustrates the differences in taxation of unleaded petrol and gas oil
across EU in January 2019. While several Member States have multiple rates available
for both these products, the rates presented in the figure angtiest available. Article

5 of the ETD allows Member States to differentiedtes according tproduct quality

Many of themopt to make use of the flexibility provided by the E&Ddtax certain
products at lower rates, based for examplesalphur conent energycontent CO,
emissionsor biofuel shareof the product. Article 5 also allows Member States to
differentiate rates according to certain uses (local public passenger transport including
taxis, waste collection, armed forces and public administration, disabled people,
ambulances).

When comparingxcise duty rates for petrol to gas oded as propellanh a Member

State or among Member States it is important to notice that Article 7(2) of the ETD
allows Member States to apply reduced rate on commercial use of gas oil used as
propellant (definedn the paragraph 3 of the same Article). The share of this use is often
significant and currently eight Member States have used this apfitee common
justification for the reduced rate is the objectieesupport commercial transport and
national competiveness by lowering the commercial transport costs. Some of the
Member States where this optional reduction is not in place try to reach the same
objective byfirstly enacting the rate for gas oil initially lower than they otherwise would

At least five d them are currentlgompensatingdor this favourable tax treatmewutside

of the energy taxation framework byor example an additional circulation tax on
passenger cars using gas oil. Member States may apply all the mentioned differentiated
rates of taxation provided that they respect the minimum leMelaever, die to their
complexity and the interplay of several factorss not possible to quantify the impact of
specificshortcomings.

Finally, according to Article 16 of the ETM™Member States may apply an exemption or a
reduced rate of taxation ftaofuels thatare mixed with abovenentioned fossil fuels or
sometime®ven used alone.

51 DG Energyi Weekly Oil Bulletin
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It can be concluded that, although ETD allows for a limited amount of exceptions in the
taxation of petrol and gas oil in road transport use compared to heating use of energy
products and electricity, the taxation differs significantly between Member Siates
terms of levelandalso in terms of structure. Therefore, the nominal rates, presented in
the following figure should not be confused with the effective tax rates for petrol or gas
oil in the Member States or rates included in the price gigtrelpump.

Figure3 Excise duty rates on petrol and gas oil in propellant use in road transport
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National rates applied byMember States for petrol and gas oiin propellant useare
divergent anddistort the internal market

The contribution of the current minimum levelpplicable to petrol and gas dig the
smooth functioning of the single market by approximggxcise duty ratess limited.
This stemsfrom the possibility of setting nationahtes above the minimum levels
defined in the ETDresulting in highly divergent national rates for transport fuéisal
pricesacross the EWanged in 2018 from 101EUR/litre to 1.68 EUR/litre. Most of the
difference results from taxation as the variation of commodity prices remained between
0.53 to 0.66 EUR/litrén 20182 The variation of the tax component was significantly
higher, ranging from 0.36 to 0.78 EUR#t These differences induced a phenomenon of
consumers crossing borders in order to refuel their vehitlesvar prices (tank tourism)

in bordeing regions. This indicatescal distortion of competition. Limited availability
of data prevented a detallenalysis of this phenomenon in this evaluatidnnex 6
displays the per capita releader consumption opetrol and gas oil in each Member

%2 DG Energyi Weekly Oil Bulletin
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State Significantly higher values in certain Member Stateght indicate the practice of
tank tourism

Minimum rates on electricity and heating fuels are todow to contribute to the
functioning of the internal market

The impact of the ETD on electricity and natural’dasices differs significantly fronits
impact on transport fuels. THETD minimum levels oftaxation applicable to heating
fuels(including natural gasind to electricity are loweh&n those for transport fuels.

In the absence of an indexati mechanism, these lominima remained unchanged
while electricity and natural gas prices grew stgesiihce the ETD was adopted in 2003.
By 2018 the 0.5 EUR/MWHhETD minimum rate fomatural gas accoued for 1.7% of
the 29 EUR/MWhaverageprice paid by industrial consumersThe share of the ETD
minimum in industrial electricity prices was even mm&gnificant: it accountetbr less
than 1% of the average final price of 103 EUR/MWh.

Such a small share in thmal price does not allow for a positive contribution to the
functioning of the EU internal markethus the potential of the ETD teeinforce core
EU policies ained atdriving progress towards the completion of the internal matket
remains untapped

Albeit the minimum rates made up an insignificant share of consumer prices already at
the time of their introduction, the ETD made an importpasitive contribution: it
established harmonised common rulesElt level for the taxation of electricitgnd
natural gasNo EUlegislation governing their taxation existed prior to the ETD.

National tax rates on electricity and natural gasset by Member States differ
significantly from the minimum rates i and from each other, resulting in the
fragmentation of the internal market

Several Member States apply nominal rates above the minima set by the ETD. The
highest rate applied to electricity in 2017 waewe 120 EUR/MWh and 25 EUR/MWh

to natural ga¥. At the same time, 11 Member States applied the minimum rate to either
business or nebusiness electricity use in 2017 and in some Member States households
remained exemptedrewerMember Statespplied theETD minimumrate to natural gas
consumption than to electricity. At the same time, more Member States ingpssednd

tax component (in form of @0, tax) on natural gas, than on electricity.

3 Natural gas for hemg purposesNatural gas and other gaseous fuels blended with natural gas in the

transmission and distribution network, such as biogas. Other gaseous fuels that are distributed through
dedicated networks without being blended with natural gas (e.g. @&s was, coke oven gas, blast
furnace gas and biogas) shall be excluded.

European CommissionEnergy Prices and Costs 2018, weighted EU average.

Such as the Governance Regulation and the regulations for Electricity Market Design and the Agency
for the Cooperation of Energy Regulators (ACER).

European Commissioiicnergy Prices and Costs 2018.
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The following graph illustrates the divergent levels of national tax rate)1, as
reported by national authorities Chbetsbe Cor
reportseries

Figure4 Minimum and National tax rates for household electricity consumers ir2017
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Source:European Commission Energy Prices and Cosg)18

The use of optional exemptions and reductions further incréhse®mplexity of the
implementation of the ETD. Isome Member States, exemptions and reductions granted
to large industrial usersesult in an effective rate 39lower than the nominal rate In

other Member States, the impact of reductions for the same type of consumer is limited
to below 5%° These measures resemble exemptions and reductions from renewable
energy support levies and aim to safeguardytbbal competitiveness of EU industsfe.
Consumers with large annual consumptioaid in 2017on average 9 EUR/MWh
renewable energy support leg, compared to 29 EUR/MWh average I@ayd by small
consumers.

Member States apply exemptions and reductions to mitigate EU price premiums
and safeguardthe international competitiveness of their industries

At EU levd, the share of energy costseistimatedat around 2% of total productioalue
in the manufacturingsector and at around 1%in the industry and servicesectors
combined For some energy intensive sectors, such as papsyr, belilding materials,
cement,iron and steekthe share of energy in total production costs exceeds*’10%

" Underlying data is extracted from the 2018 edition of the Energy Prices and costs report. Therefore,

definitions and classifications of the report apply.

Includes ETD and all nenharmonised taxes. Excludes all other levies, fees and charges such as
renewable energy, vulnerable consumers and security of supply.

European CommissionEnergy Prices and Costs, 2018

Small reductions result frormandatory exemptions set by the ETD, for example for the power

i ndustryés own use.

These measures are applied at the discretion of Member States as they are not mandatory. In some
cases these exemptions and reductiars create competition distortiobgtween companies within

the EU internal market.

European CommissionEnergy Prices and Costs 2018.
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Electricity and natural gas are often used as input to various production processes of
energy intensive industries that face international competition. Consequently, these
industries are more ingted byelectricity and natural gasxation levels as well as by
accompaying exemptons and reductiong&nergy cost shares in production costs in the
EU are usually higher than in Asian trading partt@untries (Japan, South Korea) and
comparable tahose in the USwith the exception of sectors like néerrous metals
(aluminium) or steel, which display lower energy costs shares in the US.

Not only cost shares, but also absolute price levels d#arveenthe EU and its major
trading partnersEU industrial electricitypricesare below those afapanwhile theyare
comparable to those i@hina. At the same time,he average EU price is significantly
higher than its US counterpart (Efptices are on average 50% above US pyices
Industrial electricig consumers in most other G20 countries (Canada, India, Russia,
Mexico, South Korea, Saudi Arabia, and Turkey) also pay l@esitricity prices than in
the EU. The only exception is Brazil, where industrial electricity primesaverage
exceedEU prices Concerning gasindustrial prices in the EU are lower than those in
Asia (Japan, South Korea, China) but higher than in the regted®20. Particularly
industrial consumers in gas producing countries, like the US, Canada, Rusiazil
pay prices around half of those in the EU.

The impact of national effective rates on international competitiveness

As described above, EU industries have to pay higher energy prices than industries in
most G20 countries. Thigsanimpacton their competitivenessn particularin the case

of energy intensive industriehe ETD can play a rolen mitigating these EU price
premiumsthrough the exemptions and reductions it provides Byr lowering prices,
optional ETD exemptions can maintairetglobalcompetitiveness of EU industries.

Excise duties make uppproximatelyone quarter of all taxes and levies imposed on
industrial electricity prices. Therefore, exemptions and reductions are only one of many
possible instrument® decrease theosts of EU industriewith the aim to maintain their
competitiveness Other options include reductions in levies that support renewable
energy, combined heat and power generati@@HP), energy efficiency, security of
supply as well as national compensatchemes for the indirect costtbeEU ETS.

The picture is different for natural gdsxcise duties account on average for 88% of all
taxes. The reason for this is the compositiotheftaxes. Levies and charges supporting
other policies are much legsesent than in the case of electricity. While until 2016, 26
Member States applied an explicit levy on electricity to support renewable energy, only 4
did so on natural gas. Therefore, in the absence of other taxes and Evi2s,
exemptions and reduchie remain one of the moghportant elements imitigating the
premiumof EU natural gas prices

8 Such an impact may however be different depending on the specific energy product.
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The ETD fails to contribute to the functioning of the internal market while
maintaining the international competitivenessof EU industries

Albeit international competitiveness is not explicitly mentioimethe ETD as one of its
objectives, its relevance can be deduced from its recital calling the Counegétamene
the impact of minimum rates as well as the impact of exemptions andioeduict the
context of the international competitiveness of EU businesses.

As noted above, the ETD gives wide ranging freedom to Member States to grant
exemptions and reductions. This can be partly justified to compensate for the lack of
(carbon) taxationn third countries or to compensate for competitive disadvantages (for
example geographical location or lack of infrastructurEwever, his broad flexibility

left to the Member States increases the fragmentation of the internal market. While
exemptionsand reductionsnight have a positive impact on tiggobal competitiveness of

EU industries, their lack of harmaation has a negative impact on the functioning of the
internal market. The ETD therefore, fails to caieithe dual objectives of the single
market and of international competitiveness, both explioigytionedn its recitaf”.

5.2. Relevance

This section aims to determine the gap between the needs of Member States and
economic operators today and the objectittess ETD was designed to address. The
uptake of new technologies, most importantly renewable eneagywell asthe
development of environment, energy and climate change policies accelarétedU

since the adoption of the ETD. At the same ttheeETD remained unchangsthce

While the potential of energy taxation to fight climate change remains largely untapped,
it is emerging as a possible tool contributegtobal and EU efforts aiming to reduce
greenhouse gas emissiomsctors, rangingfrom governmentswithin and beyond the
borders of the EUto European citizens take initiative tdilize energy taxation to
combat global warming

Energy taxationis discussed n gl obal , EU and citizenbs | ev

Ontheglobal level, he Parisagreementequires strong action to reduce greenhouse gas
emissionsin June 2019, the European Council invited Council and the Commission

to advance work on the conditions, the incentives and the enabling framework to be put
in place tofosterthetransition to a climat@eutral EUin line with the Paris Agreement

% Recital 8of the ETD
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OnEU level,the ACIl ean dl®| & mwenmu ¥ istates tthatoenvironmental
taxation, carbon pricing systems and revised subsidy structures should play a role in
steering the transition towards fmdro emissions ojreenhouse gases. Therefore, taxes
and carbon pricing should be employed to account fgatnee environmental impact
andto enhancehe circular economyj...] and that a common approach between the EU
and the Member States is adopted in order to avoid relocation risks and loss of
competitivenesd. In a further Communication on EU energy amtimate policy’, the
Commission acknowledged thitxation can be used to addressc#gpeenvironmental
challengesMoreover,it states thaenergy taxatiorshould contribute to meeting future
investment needs, by channelling investment in-éanbontechnologies that are key
enablers of the energy transition.

The single market dimension of energy taxation was also highligbtedthis
CommunicationfiEnergy taxation also has an impact on the proper functioning of the
single energy market. Today engrmarkets, such as electricity, gas and olil, are to a
large extent integrated at EU level and energy flows freely advtesaber Stateq...)

The EU regulatory framework has progressively enabled the achievement of the Single
Market. In contrast, energiaxation policy has not evolved at the same pace to promote
better and further integration of the internal energy market. In other words, electricity,
gas and motor fuel prices remain significantly impacted by policy support costs and tax
instruments settanational level and to a varying degree across Mengtate§®.

On the front of nationalgovernmerg, the Coalition of FinanceMinisters for Climate
Action aimsto boostinternationalcooperationin fighting climate chang&’. One of the
six leading principles of the coalition is working toward measureghat put in place
effectivecarbonpricing’.

A recentEurobarometer repdrtindicates that climate change a serious concern of
European citizenas well In this contexttiwoongoi ng ci t i zreaetoshe i ni
ETD. The Thd tfimsti vefdiir and eff camsioe s
introducea steadily increasing price on fossil fuels. The second initidtiéen dthen g
aviationfuel tax exemptionin E u r d’miensto introduceatax on kerosené".

% A Clean Planet for all A European strategic lorgrm vision for a prosperous, modern, competitive

and climate neutral economy
% COM(2018) 773 fina(p.18).
7 COM(2019) 177 fina(p.6-7).
% Op.cit., p.6.
% The Coalition of Finance Ministers for Climate Action
0" Helsinki Principles
™ According to the Eurobarometer report on climate change, published in September 2017, around three
quarters of European Union (Editizens (74%) consider climate change to be a very serious problem
and more than nine in ten (92%) see it as a serious problem.
The fast fair an@ffective solution to climate change
Ending the aviation fuel tax exemption in Europe
The Coalition of Finance Ministers for Climate Action
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The ETD is no longer in line with current needs as iprovides clear provisions for a
shrinking share of theEU's energy mix

The EU's Energy Mix

The EU's energy mix is evolving as the deployment of renewable energy increases and

the use of fossil fuels decreases. The share of renewable energy in tren&igignix

increased almost thrdeld since the ETD was adopteflom 6% in 2003 to 17.5%n

2017. Despite the growing market relevance of renewabls, thelr tax treatment under

the ETD still relies on rules developedagtme when these fuels were niche alternatives

without major market significance. In fact, the ETD does not provide ptearsions for

a growing portion of thechanginge U6 s ener gy mi X. The rel evanc
will further decrease as the ambition of climate policies increases. The 2030 climate and

energy framework sets a target of at least 32% share for reneameintg/”.

Figure5 EU energy mix by type of fuel

2017 B Renewables

| m Solid Fossil Fuels

2010 B Oil Products
| ® Natural Gas

2003 Nuclear

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Source: Eurostainrg_ind_ren]

The ETD was adopted long before the emergence of new technologies and uses that are
predicted to become important building blocks on the patthéoEU's decarbosed

future. As a result, the current ETD regime is not properly devised to enbare
preferential treatment of thesew energy products and ajgdtions In the worst cases,
uncertainties resulting from the ETD hinder investment in-danbontechnologiesBy

default, theETD applies standard tax treatment to electricity and biofuels, without
differentiating between renewable and fossil fuel based electricity or the environmental
performance of biofuels.

Biofuels versusfossil fuels

Biofuel markets and policies underwent a major atioh since the adoption of the'B:
The consumption of biofuels increased-fd@ in the EU since2003 The share of
biofuels in transport grew from virtually zero to almost’8%he EU set an ambitis
goal of 10% share of renewable enenmgytransport by 2020Yet, by defaultthe ETD
appliesafavourable tax treatmeid fossil fuelscomparedo low-carbon alternatives.

Figure6 Evolution of biofuel consumption in the EU28
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The wxationof biofuelsunder the ETDs based on voluméhe rate applicable to the
volumeis the rate applicable to the fossil fuel replaced by the renevedtelmative.
Thereby the ETD failso take into account the lower energy content of renewable fuels.
This leads to @otentiallyhigher tax burden on the renewable fuel compared to the same
volume of the competing fossil fuel.

This goes againgEU and international commitments to phase fossil fuel subsidiesas

such subsidiesencourag wasteful energy consumption and put an obstacle to green
investmers. The Commi ssion's AC|I ean En‘eaimpyo f or
remove inefficient fossil fuel subsidies in line with internaib G7 and G20
commitments and imnd thecontext of theParis Agreemefit: it he r emai ni ng
significant public support for oil, coal and other cardatensive fuels continues to
distort the energy market, creates economic inefficiency and inlmbgstment in the
clean energy trafsition and innovationbd

Lack of classification and differentiation of biofuels in the ETD

Alongside markets anplolicies, biofuel technologies also evolv&dnificantly since the
adoptionof the ETD.While the ETDdoes notguarantee the EMide preferential tax
treatmenbf biofuels,Member States are free to apply national rates that dassarticle
16(1) allows for tax exemptions and reductions for biomass based prodiiuts
includesbiofuels.As taxes account for up to 60% of the final price of transport fuels, the
potential preferential tax treatment of low carbon energy produrtsother words, the
mitigation of the price premium over competing fossil fuklss a powerful tool to
influence invetment, production and consumption decisions

At the time of the adoption of the ETD, biofuels were immature technologies, limited in
variety and significancetlowever, @er the last one and a half decades, seétant
third®* generation biofuelemergedThe environmental performance dhesesuccessive
generations of biofuels kept improvinyet, the ETD does not differentiate between
these types of biofuels.

" COM(2016) 860 final

’®  SWD (2019) 1 final

" COM(2016) 860 finglp.12.

8 For examplenon food biomass

8 For example, biofuels derived from algae
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In the absence of differentiation of biofuels in the ETD, Member States apply their own
classifiations. These are often diverging or cannot be applied to the characteristics of
biofuels produced in other Member Statés. a result, economic operators have no
certainty whether preferential tax treatment applies to their products in other Member
States This might create an insecure business environment for biofuel producers
operating across border&dditionally, Member Statemay evenuse the lack of EU

wide harmorgation to benefit their domestically produced biofuels by applying tax
reductions to aspecific type of domestically produced biofuel but not to others with
similar environmental performance.

The lack of differentiation of biofuels in tHETD also creates a misalignment with the
EU's legislative framework for renewable energy. The 2009 \Rainle Energy Directive
(RED) introduced a sustainability criteria for biofuels, which was further strengthened by
the Reast Renewable Energy Bactive (RED Il) This new directive reinforces the
sustainability criteria of bioenergy through different psawns, including the negative
impact through indirect land use change (ILUG3king into account the sustainability of

a biofuelis however absent in the ETD.

Hydrogen and other sustainabletransport fuels

Alternative transport fuels, such as/drogeff?, e- fuel®, syntheticfuels, biomethane
and renewable fuels of ndmological origin are gaining tractionThe ETD does not
ensure the preferential tax treatment of these- loarbon alternatives albeit her
potentialto reduce GHG emissions coutdandateso. The ETD does no¢venprovide
clear legal provisionfor thetaxation d some & these new products.

The ETD6s classification of products and us
(CN). Thismaterialsesin the form ofstaticreferenceso CN codedisted in Article 2 of

the ETD. Uncertainties arise as several new products and uses cannot be clearly
attributedto CNcodeas at the time of the ETDO6s adopt
limited or they did not exist at &fl In addition,the ETD does qualify some of these

products as taxable when used as motor or heating fsedsnptionsto preferential tax

treatment to these sustainablelfuis granted only upon requestdthrough the process

of a derogation.

Certain advanced biofuetse derived from renewable energywaste and therefore do
not have a biomaswigin. TheETDO s e x p | itodhie biomass brigin of Iniatuels
in Article 16 createsadditionaluncertaintyregardingthe taxation othese fued.

82
83

For use both in dedicated combustion engines and in fuel cells for electric vehicles

Drop-in fuels produced frorpowerto-gas,powerto-liquid, to be used in internal combustion engines

8  The ETD allows for updates of the CN codes used but these updates resittoin theaddtion or
removal of products from its scopeThe CN codes have been recently updated by means of
Commission Implementing Decision (EU) 2018/56f 6 April 2018 updating the references in
Council Directive 2003/96/EC to the codes of the Combined Nomenclatucertain products (OJ L

91, 9.4.2018p. 27 29).
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T h e E poBsiblerelevance tothe decarbonisation of the transport sector

The above factors leatb the fragmentation of the internal market arwhsequently
hinders the uptake of lowcarbonfuels that could replace polluting fossil fgelThis is
especially of concern,sathe decarbonisation of the transport sector progresses slower
than expected.

Several Member Stateare likely to miss their sectoral targeset for the share of
renewable energy in transport. In 2017, the share of renewables in the transport sector
stoal at7%™ across the EU, as compared to the 10% binding target foP2a20close

this gap by fostering the uptakeadvancedenewable energy in the transport sectioe
Revised Renewable Energy Directive (RED itjroduced’ multipliers, allowing for
examplerenewable electricity in transport to be counted up to 4 times of its actual energy
content®.

The EUOGs analysis that |l ays out di fferent
strategy lists taxation as an enabler for the clean energy transitithe transport

sectof®. At the same time, the ETD applidsy default standard tax treatment to
renewable fuefS. This discrepancy highlights the decreasing relevance of the ETD

Renewable Electricity

Renewable electricity generation increased fré4® TWh in the year the ETD was
adopted, to 1009Wh in 20717. At the same time, the capital cost of renewable energy
generation fell significantly. Solgshotovoltaicmodule prices fell by 80% since 2009,

while wind turbine prices experienced a decreaseupfto 4098'. An important
consequence of these cost reductions is that mature renewable technologies are becoming
commercially viable options to fossil fuels. Renewable electricity entered a virtuous
cycle of falling costs and increasing deploymesupported by ambitious EU policies

and accelerated technological progress. These developments are necessary to drive
electrificationi an essential building block of lorigrm decarbonisation in all scenarios
modelled by the European Commission. By 208®& power system is expected to
double in terms of installed capacity.

The presenETD taxes electricity delivered for consumption irrespective of its source
and its use. Therefore, no difference is made between low carbon and carbon intensive
electricity generation.Albeit the ETD gives Member $atesthe optionto apply ax
exemptions and reductiong renewable electricity an@HP, it does not ensure the EU

8 Eurostat (nrg_ind_rén

8 A policy framework for climate and energy in the period from 2020 to 208IM(2014) 15.

8 Prior to RED I, the ILUC directive of 2015 introduced multipliers for the propellant use of electricity

in transport. The aim of the directive was to foster the achievement of the 10% by the use of advanced
biofuels while restricting thaise of conventional (also listed as first generation or-chased)

biofuels by means of a 7% cap.

Renewable electricity in road transport: 4x, rail transport: 1,5x, maritime transport: 1,2x.

An in depth analysis in support of Commission communicgi@®M(2018) 773 fingl

while allowing Member States to put in place optional exemptions andti@usic

IRENA, https://www.irena.org/costs
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wide applicatiorof such preferential tax treatmeitherefore,the current ETDdoes not
foster electrification powered by renewable electricity.

Electricity for electric vehicles

Taxesunder the ETOmake up on average 10% of electricity prices across tHé B
top of this other charges and levies represent an additional 40% of the finaloprice
average Therefore, taxatiorplays an importantole in investment and consumption
decisions of businessemnd households These includedecisions related to electric
vehicles. The European Commission's Long Term Stratégyojectsthe share of
electric vehicles between 50% and 80% by 2050

Yet, the ETD does notontaina specific minimum level of taxation for electricity used
as propellantAt presentthe ETD provides minimumlevels of taxation for electricity for
business and nebusiness usé Theseminimum ratesare lower than theminimum
levels of taxation applicable to motor fuels principle electricity used as propellant in
passenger cari not covered by optionar mandatory taxeductions and exemptisti.

At present, oe Member States authorised to applyreferential tax treatmento
electricity supplied to charging stations directly used for charging electric véhicles

Electricity Storage

Electricity storageenables the grid integration of renewable energy by storing excess

energy and discharging it when demand increases or production of variable renewable
sources, such as wind and solar, decreadee T EUOS el ectricity stor
grown 45-fold over the last 4 years with an increasing share of commercial storage
providers’. Theneed for storage services is projectetlttheraccelerate as the share of
renewabl e energy 1| ncr e a Several stomge ttathmologed,6 s p o\
including chemical, electrical and mechanical solutions, are entering the market.
Hydrogen is one of tleechemical storage technologies.

The current ETD was adopted long beftitesestorage technologies emergéderefore
its provisions leave the possibility oivérgent national implementation opéerhe ETD
states that electricity is taxed whesteasedor consumptiorbut does not define whether
electricity is releasetbr consumption whesupplied tostoragefacilities. This opens the
possibility of double taxation of electricity that is stored andale. The lackof EU-

92 European CommissionEnergy Prices and Costs report 20D@pendingon country, consumer type

and consumption volume.

In-depth analysis in support of t@®mmission communication COM(2018) 773.

“ Table C of the Annex | in the E&Dheatiigfuelsiamdum | ev el
elect.ricityo

Electricity used in transport can be subject to a differentiated rate when used by local pugtiortra

taxis or railways.

Supplied to battergriven means of transport (road transport in particular) via dedicated charging
equipment excluding charging stations for the exchange of batteries for electric vehicles, provided that
the minimum levels ofaxation laid down in Article 10 of Directive 2003/96/EC are respected. Source:
Council Implementing Decision (EU) 2016/2266 of 6 December 2016 authorising the Netherlands to
apply a reduced rate of taxation to electricity supplied to charging statioakeétric vehicles.

European Association for Storage of Energy.
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wide harmonisatiorcreates an insecure environmentldosinesand consequentiyight
hinderinvestment in storage technologies

Shore-side Electricity

Shoreside power allows ships to turn off their engines and plug into an electrical grid
This reaizes environmental benefitssuch as theedudion of local air and noise
pollution. Shore side electricityalso holds the ptential of reducing GHG emissions.
Ships can connect to an -@hore grid,possibly powered by renewable or low carbon
electricitys, instead of further running their droard internal combustiomngines
powered bytax-exemptedfossil fuels. Yet, the ETD does notrpvide for EU-wide
preferential tax treatmermf shoreside electricity.As a result, shoreside electricity is
disadvantaged compared do- board generatiorAs of 2019 four Member Statehave
appliedfor aderogationn order to beauthorised to apply a reductsk rateto electricity
directly supplied to vessels berthed in ports

Energy Efficiency

Energy efficiency holds the combined potential of increasing the competitiveness of EU
industries, increasing energy security and abajmegnhouse gaammissions. In 2018 the

EU set a binding target of 32.5% energy savings by 283@ general, the ETould
play a role as arenvironmental instrumerthat enhancesnergy efficiency Given that
taxes have an impact @onsumer behaviouhey canincentivise anore efficient use of
energy. Excise taxation of energy products is often noted as meansettivise
consumers to invest in more efficient appliances, buildings and industrial prodédsses.

E U Gasalysis that lays out different pathways ford850 decarbonisation strateg#x

Clean Planet for allrefers to taxation as means of improving energy effici¥ficy

A paper by the Technical University of Delft finds that the ETD provides no financial
incentives for final consumers to participate in demand response, neither in the form of
energy savings, mdn the form of demand flexibility>. The current ETD sends wrong
price signals,discouragingusers from choosing greener and more efficient energy
sources. More information on the interaction of the ETD with energy efficiency policies
is presented in theoherence sectigfsection 5.4)

98
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Additional environmental benefits include decreasing local air and noise pallution

Other than private pleasure crafts.

190 Directive (EU) 2018/200f the European Parliament and of the Council of 11 December 2018
amending Directive 2012/27/EU on energy efficiency (OJ L 328, 21.12.2018,i231)0

Clean Planet for al A Europeariong-term strategic vision for a prosperous, modern, competitive and
climate neutral economy. 39.

NinaVoulis, Max J.J.vaktten Emile J.L.ChappinMartijnWarnier, Frances M.T.Brazier Rethinking
European energy taxation to incentivise consumer demand response participation
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Member States and economic operators find it necessary to update the scope of the
ETD

The views expressed by the respondents of the consultation are largely aligned to the
findings of the above analysi©ne of the main ancerns raised by the stakeholders
relates to the relevance of the ETD in terms of its static definition of energy products and
electricity. Article 2 links the definition of products to tariff codes of the Combined
Nomenclature(CN). Although the CN codesvere updated in 201% economic
operators can still face uncertainty regarding the classification of new products.
Furthermore, he periodic update of the CN codgsses a recurring problem as it can
lead to legal uncertainty and practichfficulties for economic operators, who need to
keep track of two sets of codes for customs and excise purpdse=over CN codes

may differ depending on the use and level of energy efficiency for cogeneration and
power generation. Due to these concerns, stakelsokterssed the need to clarify the
scope of the ETD, including products and uses that fall outside of it.

The consultationconductedor this evaluatioralso revealed that nationalithoritiesand
economic operators are generally in favotibringing newproducts under the coverage

of the ETD, mostly to ensure equal tax treatment of different products for the same use.
The inclusion and definition of products was especially relevant for the transport sector,
reflecting this 90% of respondents of the pubtionsultation stated that the scope of the
ETD should be updated to cover new energy pradacti usesAt the same timeno
Member State or economic operator was in favour of excludingfaniyer energy
products or uses, which are currently coveretheyETD

In somecases economic operators were motivated to include new products and uses into
the scope of the ETD in order for those to be covered by exemptions and reductions.
Although he ETDqualifiesmany ofthoseproducts as taxable if used as mdiegl or

for heating purposest does not provide anglearlegal framework for the exemption of
these alternative products used for similar purposes, as its provisions on exemptions and
reductiongmostlycontain explicit references to energy products elerdtricity.

In conclusion, both Member States and economic operators agree on the need of
improving the clarityof the ETDwithout compromisingon its flexibility. The current
mismatch between their needs and the ESi@nsmainly from thelack of constant
alignment between the ETD and Gdthe lack of explicit definitions for equivalent

fuels

ETD's eroding role in promoting biofuels reflects stakeholder views

At the time of its adoption, the ETD was one of the most effective instruments to
facilitate the uptake of biofuels, especially in the transport sector. Over time, the RED

193 Commission Implementing Decision (EU) 2018256f 6 April 2018 updating the references in
Council Directive 2003/96/EC to the codes of the Combined Nomenclature for certain products (OJ L
91, 9.4.2018p. 27 29).
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took over®as main instrumerfor promoting biofuel¥®. The RED Il framework and
the Guidelines on State aid for environmental protection and energy (the EEAG)
emphase the differentiation of biofuelswith the aim of reducing the role of
conventional biofuelsAs described above, such differentiation is missing from the ETD.

Partly due to thisthe number of Member States that apply preferential tax treatment to
biofuels under the ETDdecreased from 25 to 6n 2018 only Czechia Germany,
Hungary, Lithuania, Slovakia and Sweden applied tax exemptions and reductions to
biofuels. The fragmentation of preferential tax scheowesd indicate a negative impact

for the competiveness of biofuels against polluting fossil fusternativet”. The
erosion of the role of the ETD does not result from the potential of energy taxation to
promote biofuels, but from the reduced relevance of the current lemisigverning
energytaxation

Beyond the ETDpther factors alsaontributed tothe decreasing number of Member
States applying preferential tax treatment to biofuBese include other incentives for
biofuels, such as blending obligations and investment aid as weleamdreasing
importance attributed to electrification in the transport sedioe combustion of most
biofuels generates G@missions whereaghis impact is mitigated by the biofuel crop
acting as an emission sink during its gtbwAt the same time, renewable electricity
powered electro mobility can provide carbwutraltransport solutior§®

5.3. Efficiency

The section onefficiency aims at studying the relationship between the resources
required by a policy intervention and tbhbanges generated by the interventiorhe

ETD dates back quite a while and it has left the Member States significant flexibility as
to the scope and application of its provisio@ser the years of applicatiothis initial
diversity has been furtheaccentuated by rapid technological development and

194 1t is not necessarily negative that the role of one instrument erodes, as lofigramstruments are

able to offset that effect and effectively contribute to the decarbonisation of the transport sector.
However, as demonstrated in above, the achievement of the national 2020 targets, set for the share of
renewable energy in the tramsp sector, seems challenging in several Member States. Others are
likely to fail their national emission reduction targets.

The sustainability criteria included in the 2009 RES Directive are applicable to all bibdukianced

and foodbased. It is oy the ILUC Directive first and the 2018 RED Il that make a distinction
between fooebased and advanced biofuels. For instance, the RED Il includes a cap #drafmszt
biofuels beyond which Member States would not be able to count towards the RE&rtdriyahsport
target.

Communication from the Commissi@h Guidelines on State aid for environmental protection and
energy 20142020

197 Study in support othe REFIT evaluation of Council Directive 2003/96/EC of 27 October 2003
restructuring the Community framework for the taxation of energy products and electricity in relation
to the minimum levels of taxation and special tax schemes including tax exesrgtidmeductions

Zero carbon when life cycle emissions are not taken into account.
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emergence of new productds a resultthe application of theETD has resulted in
discrepancies and confusion over certain legal provisions.

Member States and economic operatoneported to have sufficientand available
knowledge base to allow for implementation of the Directive

In order to minimise the time and resources spent collecting information, interpreting
rules, and resolving disputes arising from uncertainties on the applicable legistaton
important Member States and economic operators have a suffikimowledge base
about the ETD

As mentionedunderthe Implementatiorsection(Section 3) someproblems emerged in
the interpretation and implementation éme provisions othe Directive (see the
documentistedin Annex4).

According to the survey® theMe mber St ates6é aut horithkey es and
both replied to have sufficient and available knowledge of the ETD, though mainly

focused on its national implementatiprovided througmational guidance or training,

and, partly, through the Commission guidance and CJEU rul@mspanies that might

sometimes face challenges are the ones that work across borders and smaller and newly
established companies.

Data on excise duties applied in the Member States are publicly available thrinaegh
fiTaxes in Europe Databas&, as provided to the European Commission by the
Ministries of Finance of the EU Member Stat8s

Although continuously updated, the current datasebigerfect as it does noinclude

all the features ofhe nationalegislation(e.g.all the reduced rates and their scopax
structures, product categories or rationale for tariff diversification (e.g. product quality vs
produce use)The database isf a general nature only and is not intended to address the
specific circumstances of anyarticular individual or entity and isot necessarily
comprehensive, complete, accurate or up to'tHatdowever, it is still the only source
available to compartax ratesacross Member StateSome Member Stateslso publish
updated rates of excise duties on energy products orré¢lmmantwebsites.

As already notedhe CJEU rulings have played an important role in interpreting specific
provisions of the ETD anthus have helped their efficient applicati@ach ofthe main
provisions of the ETChave beercovered by one or more judgemensge thdist of
judgments inPAnnex>5).

Some tax authorities havenonethelessindicated that updated guidance from the
Commission would be necessairy order to reach a common understanding on the
implementation of severaécenjudgments by the CJEU.

199 Taxes in Europe Database
119 Reporting obligation is stated for example in Articles 25 andf2e ETD
111 | egal noticehttps://ec.europa.eu/info/legabtice_en
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The ETD did not lead to any considerable regulatory burdenor costs for the
Member States orthe economic operators

The regulatory costs can be dividesto substantive compliance cosfse. those

i nvest ments and expenses that are faced by
operators in order to comply withbligations or requirements contained in the Diregfive

and administrative burden@.e. costs borne as a result of administrative activities
performed to comply with information obligations included in legal )itésAs it was

explained under the methddgical challenges(section 4) despite the evaluation's

ambition to map the main national provisions regulating implementation of the excise

duties including exemptions and reduced rati® research yielded limited information

on the regulatory costsked to the ETD.

On the basis ofthe available feedback®, the evaluationconcludedthat ensuring
compliance with the minimum lelgee of taxation overall did not cause notable
compliance costd-or the majority of the Member States the initial calculatimnsnsure

that the levels of taxation effectively applied respect the minimum levels specified in the
Directive were made sevérgears ago andni many cases the tax rates applied were
higher tharthe minimum levels of taxation and have increased oves. trmaddition it

was not timeconsuming to perform the calculations or the periodic verifications, and
adapting a taxate n the IT applicationsvas notconsideredburdensomeFor the
economic operators in turn, although the small sample does not allow for generalised
conclusions, the costs incurred in order to comply with obligations and requirements of
the Directivei such as adaptations of the IT systémsere subjectively @rceived as

very low. Many Member States make use of different measuring dhéda those
specified in the ETD fominimum levels of taxatiori”. Thelegal study™® concluded that

this provisionof the ETDlacks clarity and that Member States use different systems to
do the conversion which may result in unequal resulte fact that a conversion
mechanism has to be applied in order to make thatehe minimum levels in the ETD

are respected results iomse administrative burdens for Member States and economic
operators.

Where anecdotaleedbackon administrative burdens was providédopften related to
burdens stemming from national implementatafnthe ETD or the provisions of the
Horizontal ExciséDirective concerning the general arrangements for excise duty

Article 6 of the ETD, for examplgyrovideddifferent possibilities for the Member States
to give effect to the exemptions or reductions laid down in the Directive: directly, by

12 CEPS,AiAssessing the costs 0atudy fob thew Europears ComrhissidRe gu |l at i
Secretariat General, 2013

These aspects were mostly covered under the "Study on Technical and legal aspects of Council
Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of

energy products and electricity"

Article 12 states that Membetdies may express their national levels of taxation in units other than

those specified in Articles 7 to 10 provided that the corresponding levels of taxation, following
conversion into those units, are not below the minimum levels specified in thisiirect

115 See Anex1.5.
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means of a diffrentiated rate, or by refunding all or part of the amount of taxation.
Moreover it does not prescribe any specific administrative approach to any of those
exemptions or reductionsAmong the Member States analyseddepth for the
evaluation, it was nopossible to identify a common pattern, or a guiding principle,
applied constantly acros8lember States or sectors of economic activities. On the
contrary, large variations have been identified.

Annex 7 provides an illustrative overvieof the key processesd obligations related to

the production and trade in energy products and electritdgyunderstand tere the
administrative burdens come from, the evaluation examined in detail relevant processes
and obligations behind declaration and payment of excis@plication of excise
exemptions and reductions, storage and production of energy preddatsovement of
excise products.

With regard to thedeclaration and payment of excise dutjesn general, the tax
administrations interviewed did not consider the respective administrativéen
deriving from the ETD provisions, and in generslbm administrating taxation of
energy, as excessive, especially when compared with the fiscal revéirayereceive

from exciseduties on energy. Thereforéffom their perspective, any procedure they
implement for collecting, monitoring and controlling taxation and payment could be
considered justified in the light of avoiding tax fraud and preservirgglfievenues.
Limited difficulties reported by the administrations and economic operators alike related
to uncertainties in the understanding and interpretation of some of the ETD articles (e.g.
definition of anfiequivalent productor fienergyintensive businesk

Articles 14to 17 of the ETDcover situationsin which energy products and electricity
must or can benefit fromnaexciseduty reduction or exemptionThe implementation of
the specific requirements for benefitting from the reductions orxtbmpgtionsi such as
licenses, prauthorisation visits, detailed bookkeeping, monitorirrgmains a national
matter.These proceduresggardless atheir origin, werein any casefound reasonable in
terms of administrative burdens by almost all of the Member States edmpared
against the need tnsue adequate fiscal controls.

As for the economic operators, they occasionally flagbatlit isburdensomeo apply

for authoristions and receiving eimbursements but, as stated before, any such
phenomena cannot be attributed to the ETD. Such burdens vary significantly not only
across Member States but also across specific industries, which again corroborates the
finding thatthe ETD is not the main cause of the administrative burden as Member States
are giverthe freedom to both apply as welltassetup the administrative procedures for
granting taxation exemptions and reductiddsficulties thatcould be reported relate t

the complexity, lack of clarity, ambiguous wording and interpretationsoofe ofthe
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ETD provisions such as unclear definitions of the scope of some exemptions or reduced
rates™®.

Such uncertainty can indeed represent a cost for both parties, pdstiadian it leads to
litigation. The later could be seen as the opportunity costs of the time spent dealing with
litigation as well as theassociatedlegal expenses. Although not many economic
operators took part in the evaluation, a third of them did indsmlarethat their
company or sector was affected by a specific legal dispute over the calculation and
application of the tax rat¥'.

Economic operars in some sectorseported dealing with particular difficulties in
differentiating exempt from neaxempt consumption of energy products. For example,

in the maritime and aviatiosectorsthe excise treatment of the fuels used dependhe
specific use of the aircraft or vessel. Companies consuming fuels like natural gas for
cogeneration purposes and other purposes face similar prélems

The agricultural sector providesn aexample of how much ETD implementation
procedures depend amational decisions and how this influences the administrative
burden for economic operators. Article 15(3) of the ETD allows Member States to apply
an exemption or a reduced rate on energy products and electricity used for agricultural,
horticultural works, pisciculturaland in forestry. The same general rules are applied
differently by Member States. Differences exist in the scope of implementation (i.e. only
farming or contractors as well), type of works (e.g. agricultural only, or forestry and
others asvell), in the implementation mechanism (e.g. via a refund or an exemption), in
the requirements for applying the special regime (e.g. prior registration or authorisation,
the types of fuels used, etc.). The administrative burdens differ very much agcardin
the Member State involvealsthere could be differemumberof fuels in the scopeand

the reporting obligationsiay differ in terms of number of declarations and frequency.

Concerningthe control and movement provisiongrticle 20(1) of the ETB" lists the
energy products that are subject to the relevant rules of Directive 92/1XBEE

116 Examples mentioned concerned the application of Article Ti4(isJing situations when specific uses

of some energy products can be exemptedhich was often applied on a cdsg case basis, not
granting predictability orcertainty, or determinatioin in a quantitative way of the status of an
energyintensive business as laid down in Article 17.

The most frequently quoted disputes concerned minimum level of taxation for electricity (Article (10))
and uses of energy mocts and electricity out of the scope of the ETD (Article 2(4)(b)), followed by
application of the rate of the equivalent fuel, differentiated rates of taxation, minimum level of taxation
for heating fuels and taxation of biomass.

In those cases whetkese companies have just one connection to the distribution grid, it is sometimes
burdensome for them, and their distributors, to assign appropriate volumes to each excise category
(exempt or not).

See also theCommission Implementing Decision 2012/209/6f) 20 April 2012 concerning the
application of the control and movement provisions of Council Directive 2008/118/EC to certain
additives,in accordance with Article 20(2) of Council Directive 2003/96/EC (notified under document
C(2012) 2484) (OJ L 110, 24.4.2012, p.i41). The Decision repealed the previdbemmission
Implementing Decision 2011/545/E0f 16 September 2011 concerning the application of the control
and movement provisions of Council Directive 2008/118/EC to products falling within CN code 3811,
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replaced by the Horizontal Excise Directiwehich ses out the general rulegpplicable
to production storageand movement aéxcise products

In principle, products subject &xciseduties must be producexhd stored, under duty
suspensionin tax warehousée®’ authorised by national authorities, in line with specified
EU legislation

Alternatively, an authorised warehodseeper (or aregistered consignor) can move
excise products under duty suspension from a tax warehouse (or the place of
importation into the EU) to:

- another tax warehouse;

- aregistered consignee;

- place of exitfrom the EU (Article 25(1Horizontal ExciseDirectivewhen the
excise goods are exported

- an exempt consigre referred in to in Article 12) - (see Article 17(1)(a)iv
Horizontal Excise Directive

The movemenbf the same products between Member States must be accompanied by
required documents: Electronic Administrative Document (eAD) for goods which are
under dutysuspension; Simplified Administrative Document (SAAD) for goods on
which duty has been paid inettMember State where they were dispatched.

The authorised warehou&eeper in the Member State of departure must provide a
guarantee for excise goods they dispatch, under-giigyension, to another Member
State, until the excise duty has been securep@R of Receipt has been received) in the
Member State of destination.

The Excise Movements and Control System (EMCS) is the computerised system for
tracing the movement of excise goods travelling within the EU under duty suspension.

Even when consideringisting energy products subject to the control and movement
provisionsas a role of the ETDthe procedures mentioned as difficult did not stem
directly from compliance with thETD but rather from the general rules applicable to the
production storageand movement of aéixcise products

5.4. Coherence

This section analyses how well the ETD is aligned to other EU policies in nhumerous
fields as well as toternational agreements in place.

in accordance wiit Article 20(2) of Council Directive 2003/96/EC (notified under document C(2011)
6423) (OJ L 241, 17.9.2011, p.iZ&B).

120 Relevant exceptions to this rule are contained in Article 21 of the ETD for electricity, natural gas, coal,
coke and lignite, whit are subject to taxation and become chargeable at the time of supply/delivery.
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Inconsistency with theHorizontal Excise Directive

The ETD containscrossreferencego the Directive92/12/EEC, which was repealed in
2008 by the Horizontal Excise Directiv&he ETDrefers among othersso movement
provisions whereasthe Horizontal Excise Directivéhas two types of movement
provisions(duty-suspension and dupaid).

Alignment to other EU legislation and policy objectivesis not fully exploited

The objective®f the ETDrelate primarily to theroperfunctioning of thesingle market

However, awell-functioning market cannot disregard the impactenfergytaxation on

the cost of energy products and electricignd thusthe broader influence on
environmentgland climate policiesln fact, energy prices are considefré@y elements
of Community energy, transpaihd environment policié&.

The ETD refers to a number of legal instruments related to the single market,
environment and climate, and taxationcluding other EU legislation andternational
agreement$? However, although taxation is recognised agwgsortant tool to influence
behaviour regarding the use of energy products and investments, the Haklys
referred to in other EU policy instruments. The most notable refeienoade in the
Energy Efficiency Directiv€”, in the context of setting uglternative systems to energy
efficiency obligation schemes. More generally, taxation is referred to IEEth&TS
Directive as amean of national policies to limit emissions fromthe installations
temporarilyexcluded from th&U ETS?. Since 2003, the EGbjectives in othepolicy
areas have evolved, e.g. as regards energy efficiency, reduction of emissions of
greenhouse gases and other air pollutamt¢fyding thedecarbonisation of transport, and
the ETD provisions are not currently aligned with them.

With regard to the Energy Efficiency Directive, the evaluation concluded thatvilas
room to further align the ETD to .itiIn accordance with Article 7(9) of énEnergy

2! Recital 12 ETD.
122 Single _market the ETD refers toCouncil Directive 70/15&EC of 6 February 1970 on the
approximation of the laws of the Member States relating to theagpeoval of motor vehicles and
their trailers (OJ L 42, 23.2.1970, [§.16, no longer in force) andouncil Directive 83/189/EEGf 28
March 1983 laying down a procedure for the provision of information in the field of technical
standards and regulations (OJ L 109, 26.4.1983, 12,810 longer in force);
Environment and climatethe ETD refers to th&nited Nations Framework Convention on Climate
Changeand to theKyoto Protoco]
Taxation the references to the Horizontal Directiv@o(incil Directive 92/12/EE®f 25 February
1992 on the general arraaments for products subject to excise duty and on the holding, movement
and monitoring of such products, OJ L 76, 23.3.1992,i 31 now replaced by Council Directive
2008/118/EC of 16 December 2008) and to @wincil Directive 92/83/EE®f 19 October 1992 on
the harmonisation of the structures of excise duties on alcohol and alcoholic beverages, OJ L 316,
31.10.1992, p. 2127, aim at ensurmalignment and no overlap between the existing EU instruments
(see e.g. Article 3 of the ETD which extended the scope of Directive 92/12/EEC).
123 Directive 2012/27/E\bf the European Parliament and of the Council of 25 October 2012 on energy
efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing Directives 2004/8/EC
and 2006/32/EC (OJ L 315, 14.11.2012, i56).
Recital 24. The EU ETS and the possible overlaps with the ETD are investigated under the overlaps,
gaps and/or inconsistencies that significantly hamper the achievements of the objectives.
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Efficiency DirectiveMember States may opt to take policy measures to achieve energy
savings among final consumestherthan energy efficiency obligation schemes. Such
policy measures may include energy or,déxes that have the effect of reducing-end
use energy consumpti@md specific references are made to tax crédits

Regardinghe relation between the ETD and 6 ETS, the twoses of rulesexhibita
lack of coherencealong with differences in their logic and scopkhis creates
inconsistencies and overkpetween the two instruments.

As regards State aid rules, Article 250f the ETD provides that measures such as tax
exemptions, tax reductions, tax differentiation and tax refunds within the meaning of the
Directive might constitute State aid and in those cases have to be notified to the
Commissionunder the relevant appéble rules State aid rules do not prevent the ETD
from contributing to more flexibility for Member &es regarding their tax syst&th

The ETD provideswhen Member States shall or can provide for tax redustorn
exemptions State aid rules give a framework to assess whether a tax differentiation
regime constitutes State aid, and if so, whether it is compatible with the internal market.
In this sense, the two sets of rules are complementary.

In addition,in accordance witkrticle 19(1) ETD, the Counciinay authoris& Member
State to introduce further exemptions or reductions for specific policy considerations
Each request for derogation under this Article must be examined taking into atte®unt
properfunctioning of theinternal market,the need to ensurir competition andeU
health, environment, energy and transport poltéles

Member States would benefit from immediate clarity about which tax differentiation
measures could involve state aid. In this regard, additicaiaing to national authorities

on state aid aspects, as well as an increased recourse to mandatory exemptions in the
ETD could help increase clarity and simplificatioh. To conclude, currently the

125 Annex Il to the Energy Efficiency Directive allows credit todgieen for energy savings from taxation
measures exceeding the minimum levels of taxation applicable to fuels as reogyi@duncil
Directive 2003/96/EC.

126 AccordingtotheCJEUB O [ é] 1t i s apparent fr orftherE€Rjthatial s 9

seeks to give Member States the flexibility necessary to define and implement policies appropriate to

their national circumstances and the arrangements made in connection with the implementation of that
directive are a matter for each Member Statelé¢gide.

51 Nevertheless, it must be pointed out that the fact that national rules such as those at issue in the

main proceedings, which restrict the benefit of a tax reduction to an industrial sector, do not run

counter to Article 17(1) of Directive 20@% is, as follows from Article 26(2) of that directive, without
prejudice to whether those rules constitute State ficd ,judgementof 18.01.17,IRCCS -

Fondazione Santa Luci&-189/15, EU:C:2017:1'haragraph&0-51.

An example of this assessments in the | ast AProposal for a

authorising Italy to apply, in determined geographical areas, reduced rates of taxation on gas oil and

liquid petroleum gas used for heating purposes in accordance with Article 19 of Directive

200 3/ 9 6 CAAM2619/138 fing|.

From a State aid perspective, a mandatory tax exemption in the ETD in principle does not involve aid,

if it is applied in a nordiscriminatory way. Since a mandatory exemption shall be by definition

applied by all Member States, it cannot affect the ttzeteveen Member States and cannot constitute

State aid.
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alignmentto other EU legislation and policy objectives is only partially exphbit
Legislationin otherpolicy in areas such as energy, climate environment and transport
does not referotthe ETD in most cases

The ETD contributes to a limited extent to the wider economic, socialand
environmental EU policy objectives

The ETD takes into account certain externaljtiesmpetitivenesdactors as well as
distributionalconcerngelating to other policies-orinstance (a) Member States may tax
energyproducts and electricity used as input for the production of electricity for reasons
of environmental policy® or (b) differentiate between commercial and rymmercial

use of gamil used as propellaif, which has a direct link to transport policgr (c)
applydifferentiated rates of taxatipamong otherdor the use for local public passenger
transport, disabled people and ambulance, which relate to social*policy

With regard toenergy policy the ETD containsprovisions that could suppopolicy

efforts to promotethe use brenewable energy and increase energy efficiency. On the
contrary, the ETD has been lessupportive to the objectives dhe reduction of
greenhouse and oth@ollutant emissions as well as energy disification or enegy
independence and security. A recurring reason behind the limited contribution raised by
the stakeholderduring the evaluatiomvas that the ETD does not take into account the
energy content and G@missions of energy products and electricity, and destoo

low minimum levels of taxation and many exemptions. It was also argued that the
imbalance between petrahd gas oil used as propellamiroduced by their differentiated
treatment in the ETD takes its toll on the EU energy security incredsipendence of
foreign imports of gaeil. Such findings came from the targeted consultations with the
Member States authorities, the economic operators and the public consultation, which all
unanimously pointed to deficiencies of the ETD with regard toggnabjectives.

With regard toenvironmental and climate change policiethere are four provisions in
the ETD allowing for exemptions and reduced rates, which aim explicitly to support
environmental objectives identified by thd' Environmental Action Rigrammé®.
According to he opinion of stakeholders replying tpublic consultation all four
provisionscontribute to the EU's environmental objectivakhough as explained later

129 Article 14(1)(a) of the ETD. This Article however lacks clarity and does not define, what is meant by

Aifor reasons of environment al policyo.

130 Article 7(2) of the ETD. In addition, according Agticle 7(4) of the ETD, notwithstanding paragraph
2, Member States which introduce a system of road user charges for motor vehicles or articulated
vehicle combinations intended exclusively for the carriage of goods by road may apply a reduced rate
on gasoil used by such vehicles which goes below the national level of taxation in force on 1 January
2003.

131 Article 5, 3rd indent of the ETD

132 protecting the Union's natural capital; turning the Union into a resetfficeent, competitive low
carbon economand safeguarding citizens from environmegiated pressures and risks to health and
well-being. Decision No 1386/2013/Elbf the European d&liament and of the Council of 20
November 2013 on a General Union Environment Action Programme tof2020g well, within the
limits of our planed OJ L 354, 28.12.2013, p. 1i7200).
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in this section, the evaluation concluded that for example the provisiotesxation of
biofuels are not in line with the EU energy, climate change and environment policies.

At the same timehe 2016 Heating and Cooling Stratéfyecognised thateating and

cooling will remain the largest EU energyse by 2050 and underlineché need for
transition towards the use of renewables and excess heat from industries in order to meet
decarbonisation target§hese uses are often not profitable compared to fossil amsds,

the latter enjoyow minimum rates and numerous exemptiander the ETD.

The ETD provisions do not seem to contribute to thetiBdsport policyobjectives, in
particular to the decarbonisation of transgord reduction of the air pollution emissions

The differentiated minimum levels of taxation set in the EGiDmotor fuels are not
tailored to take into account the different energy contents or environmental costs of these
fuels. The favourable minimum taxation fgas oil used as propellant compared to petrol
has contributed to excessive dieselization of theopean vehicle fleet resulting in
negative consequences on air qualittheTETD allows a differentiated rate on
commercial use of gasoil used as propejlaritich may favour road freight over more
sustainable transport modédoreover,Article 14 of the Energy Tax Directive (ETD)
exempts fuel used for air navigation other than private pleasure transport, as well as fuel
supplied for the maritime EU waters. However, the directive allows Member States to tax
fuel used for domestic flightsnilaterally and intréEU flights if a bilateral agreement is
signed between two Member States.

As far as the EU's broadsocial policiesare concernededucingunemployment is one

of the main objectives of the EU, along with modernising social secsysgyems,
alleviating poverty, and protecting people with disabiliti®ecital 11 of the ETD
stipulates thatvhereas fiscal arrangements to implement the Directivea aratter of
national competence, the Member States may decide not to increase thiebovees

with the view to encourage behaviour conducive to greater protection of environment and
increased labour us@he ETD is thus designed to allow Member States to pursue their
nationalobjectives, including a shift from labour taxation to energy taxation, coherently
with the fidoubledividendd*** notion. In the Explanatory Memorandum of the 1997
Commission Proposal fahe currentDirective, the Commission linked its initiative to
the respasibility fito orient in a preemployment manner those policy choices which lie
within the Community's competeno&®

In 2011 the Commissionsuggested thafiadditional revenue from energy taxation of
polluting sources could also be used to mitigate the impact of underlying policies on
household income by compensating less wéll sections of the populationThe

133 An EU Strategy on Heating and Cooling SWD(2016) 24 fipatt 1andpart 2

134 As defined by European Environmental Agency double dividend refers to the notion that
environmental taxes can both reduce pollution (the first dividend) and reduce the overall economic
costs associated with the tax system by using thenvevegenerated to displace other more
distortionary taxes that slow economic growth at the same time (the second dividend).

135 ExplanatoryMemorandunof the Conmission Proposal for a Directive restructuring the community
framework for the taxation of energy products, COM(97)30 final.
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progressivity of the whole taxation system adl\ae targeted subsidies to low income
households (lumysum checks unrelated to energy consumption) would be thevhgst

to tackle distributional concerns related to the progressivity of some energy tax
provisionso'®®

Moreover, without additional measuregnergy taxation in general cagso generate
inequalities:for the time beinggleaner technologiewith favourable taxatiomight not
be available for everyor@nd require investments that onlgalthierpeoplecan afford.
Sud technologies include electric vehicles, heat pumps andtopoinstalled solar
panels.

The idea wado encourage the shift from labour to energy taxation in view of the
expected positive effects @rowth and employment. In fact, theamomic theoryand
empirical evidences suggettat environmental taxation is generally less damaging to
growth and employment than direct taxation, in particular taxation of labour. The role of
tax policy in fostering growth was the subject of some res&Hiay theOrganisition for
Economic Ceoperation and Developme(@@ECD) suggesting a ranking of taxes with
respect to their relationship to economic growth. This ranking has been influential for
policy recommendations over the past decade from international organiseuntunding

the OECD, thdnternational Monetary Fund\F) and the European Commission. One
common policy recommendation for EU Member States was to shift taxes away from
labour to other tax bases (e.g. environmental taxes) that are less detrimentatiio grow

Further to the positive impact of the tax shift, wedisigned environmental taxes are
considered to have the potential to directly contribute to economic growth by providing a
costeffective way to reduce pollution emissions and correct other negatigmalities.
Therefore, an increase in the level of environmental taxaibotherfactorsremaining
unchangedcould lead a positive impact on economic growth and employment.

Based on the available evidence it is not possible to argue that thédsTébntributed

to the desirable tax shift. Most Member States tax energy products well over the
minimum rates of the ETD. Therefore the minimum rates are too low to effectively
support growth and the reduction of unemploymdiite possible positive impactof
energy taxation in achieving economic growth and increasing employment are not the
result of the ETD, but of higher national rates.

136 Communication from the Commission to the European Parliament, the Council and the European
Economic and Social Committee, Snearenergy taxation for the EU: proposal for a revision of the
Energy Taxation Directive2OM(2011)168/3

137 Arnold, J. (2008), Do Tax Structures Affestjgregate Economic Growth? Empirical Evidence from a
Panel of OECD Countries, OECD Economic Department Papers, 643 and Johansson, A., Heady, C.,
Arnold, J., Brys, B. and L. Vartia (2008), Taxation and Economic Growth, OECD Economics
Department Working Paps, 620.

49


https://ec.europa.eu/taxation_customs/sites/taxation/files/docs/body/com_2011_168_en.pdf

The ETD provisions on taxation of biofuelsare not in line with the EU energy,
climate change and environmenpolicies

The EU policy framework for biofuels is laid down in the Renewable Energy Dirsctive
the Fuel Quality DirectivE® and the Directive to reduce indirect land use change for
biofuels and bioliquid$®, which are described iAnnexs8.

The currentArticle 16 of the ETD provides for an optional exemption for certain
products which are commonly referred to &siofuel®. This term, however, is not used
in Article 16 itself. Instead, the provision refers to the prodeciscernedeither as
fiproductsproduced from biomaer via specific CN codes.

The optional favourable treatment of biofuels under the ETD was introduced in the
interest of environmental protection. Article @6the ETDdoes not, howevesetclear
conditions relating to the environmentafiyendly character of the biofuels for which the
exemption iggranted The European Strategy for a lemissionmobility**° of July 2016
pointed out that foodbased biofuels have a limited role in decarbonisingttaesport
sector and should be gradually phased out and replaced by advanced biofuels.

RED Il promotes renewables itmansportwith a dedicated measure. The current 10%
target is replaced by r@quirement for Member States to introduce an obligatiofuen
suppliers, enabling the achievement of a 14% target for renewables by 2008t
includes &.5% share of advanced biofuels

The totalcontribution of conventional biofuels each Member State would be limited to
a maximum of 1 percentage point hgy thanthe contribution from those to the gross
final consumption of energy from renewable energy souirteZ020in that Member
State (with anaximum of 7% and minimum of 2%

The contribution towards the renewable transport targetighi ILUC risk biduels
produced from crops associated with deforestatjorops for which a significant
expansion of the production area into land with high carbon stock is observed) would be
limited to the level of consumption in 2018s of 31 December 2023, their cobtrtion

will be gradually reduced down to 0% by 2030ow indirect landuse changeisk
biofuels are excluded from this limit.

The fact that thelistinction between different types biofuels is not considered for the
exemptionunder the ETD implies thahe ETDis nolonger aligned with the current
environmental and climate standardgen though the sheer principle of promoting

138 Fyel Quality Directive

139 Directive to reduce indirect land use chaifigrebiofuels and bio liquids

190 European Strategy for Low Emission mobility available athttps://eurlex.europa.eu/legal
content/en/TXT/?uri=CELEX%3A52016DC0501
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biofuels is still valid. This seems to be confirmed by all groups of stakeholders who took
part in the evaluatidii®

As the optimal exemption for biofuels could lw®nsidered aa State aid, Member States
have totake into account the relevant set of rul&se Guidelines on State aid for
environmental protection and enettfymake a distinction between different biofuels by
approving aid in certain conditiors.

There are overlaps, gaps and inconsistencies that significantly hamper the
achievements of objectivesn the field of energy, environment climate change and
transport

In general the inconsistencies between the ETD and the EU energy pafiegdue to
outdated definitionsas it was already discussed above with regareérergy from
renewable sources and of biofudls.particular, the ETOloes noteflect many aspects
present irmore recenEU legislationon energyi notably theRecastRenewable Energy
Directive i such as landfill gas, sewage treatment plant gas, and biogas and thus some
alternative fuels, which are recognised by the Renewable Energy iBrecs
biomethane, but are currenthot recogrsed by the ETD Consequently, thereas the

former encourages the use of these products, the ETD does not grant reductions or
exemptions to themAlso the Alternative Fuels Infrastructure Direct® includes
biomethane among the alternative fuels. Unlike the ETD, it also distinguishes between
natural gas in gaseous form and liquefied fostmich better reflect their respective

levels of greenhouse gas emissions.

In the field of climate and environmenpolicies, the most important cexisting

legislation isthe EUETSThe EU ETS i s t édirstallationieletiicag f i r st
and tradé system. The EU ETS is a cornerstone of the EU's policy to combat climate
change and serves as its primary tool for reducing greenhouse gas emissions.

The spirit of the legislators was fenergy taxation and emiss®iradingto operate in a
complementar fashion to achieve comprehensive coverage of €fiissions. However,
asnotedbefore,the two pieces of legislatidmave partly different objectiveslong with

differences in theirmpproachand scope This resultsin inconsistencies and overkap

11 They are convinced of the positive impact of the exemption on biofuels on the environmental policies
and these views were rather firmly confirmed (61% of the public consultation respondents held a
positive or very positive views, with a relatively low 31%t aving an opinion and 7% having a
negative one)

The Guidelines on State aid for environmental protection and energy

filn view of the overcapacity ithe foodbased biofuel market, the Commission will consider
investment aid in new and existing capacity for fbaded biofuel is not to be justified. However,
investment aid to convert fodzhsed biofuel plants into advanced biofuel plants is allowedterc

the cost of such conversion. Other than in this particular case, investments aid to biofuels can only be
granted in f avour Mooebverdailcanmoibe wund doropiatible with e internal
market if the aid is granted for biofuels which are subject to a supply or blending obligation, unless a
Member State can demonstrate that the aid is limited to sustainable biofuels that are too expensive
come on the market with a supply or blending obligation only.

144 Alternative Fuelsinfrastructure Directive
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betweerthe two instrumentdBoth instrumentgover some uses of energych apower
and heat generation, enesgyensive industes Others aeas & excluded either by one
or by both theETD andEU ETS. Such includdéor exampleprocessemissionghat are
covered by EU ETS and not by ETID the case of double coverage the incentive might
not be the mostptimalone

The EU ETSputs a priceon greenhouse gaamissions of the powesectot*, servingas

the EUGs pri mary eTme BDBantheotharhandservesepnimarilyt o o |
as a revenue generation tool with a very limited, indirect climate ifffadthe
following graph compares the cost of ETD taxatfério the cost ofEU ETS™® for
residential and industrial electricity consuntéts

Figure7 ETD andEU ETS Components in Electricity Prices
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Over the last decade, the ETD price component (raising revenues) was significantly
higher than thé&EU ETS price component (combatiegmate changey’. In 2017° the

195 Beyond power the ETS covers the followisgctors: energyintensive industriesjncluding oil

refineries, steel works and production of iron, aluminium, metals, cement, lime, glass, ceralmjcs, pu
paper, cardboard, acidsulk organic chemicajgntra EU commercial aviationproduction of nitr¢,
adipic and glyoxylic acids and glyoxahd aluminium production.
Higher taxes result in higher prices, which in turn dampen consumption resulting in an energy saving
impact. This impact is indirect and limited, especially in the caskeofdsidentl sector (households)
where demand elasticity is low.
The ETD cost is calculated as a weighted average of energy taxation across the EU28. Includes the
only nonharmonsed tax imposed by a Member State on electricity consumption (local tax in France).
Excludes renewable energy levies and all other levies, fees and charges earmarked to specific policies.
The direct cost oEU ETS is calculated as the annual average EUA price multiplied bgrtheal
average emission intensity of fossil fuel electyicgeneration (excluding renewabsnd nuclear
electricity) of the EU28. Emission intensity values are derived from the European Environmental
Agencyo6s ENER38 indicator.
EU28 weighted average figures for median householetlian and largeindustrial eleatcity
consumption. Households: 2500 to 5000 annual consumption (Eurostat code DC). Industry: 2000 to 20
000 MWh annual consumption (Eurostat code dnyl 70 000 to 150 000 MWh (Eurostat code (IF).
130 The ETS also has a revenue raising function. The EU Ef&tive (Directive 2003/87/EC) provides
that at least 50% of the revenues generated from the auctioning of allowances (or the equivalent in
financial value of these revenues) should be used to support the achievement of specific climate and
energy actiities.3 This intention is further declared in a 2008 European Council Statement on the use
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ETD component was almos} times higher than th&eU ETS componentlLarge
industrial electricity consumers benefit from tax exemptions and reductions and
consequently pay a lower average ETD tax. Still, since 2011 the ETD cost has been
above theeU ETS cost even fdargeindustrial consumerg.wo factors which could not

be visudised for the above figure, further lower the ETS cost component. Firstly, utilities
might not fully pass on the ETS cost (direct ETS cost) to consumers (indirect ETS cost)
but absorb it partially. Secondli¥Jjember States are free to apply national schefmes

the compensation of indirect ETS cosBn the other handt is also to be noted that
since 2017 the European Union allowance (EHAprice has been rising continuously,
from 5 EUR/tonne annual average in 2017, to 16 EUR/tonne in 2018 and 23 EUR/tonne
in the first 4 months of 2019 his indicatesa decreasing difference between the ETD
andEU ETScost components*®

The current ETD s (minimaand effectivenational rates) do nansurealignmentto

the EU ETS nor do they allow for tapping thgreenhouse gaseduction potential of

energy taxation in the power sector. However, the two instruments could be
complimentary and mutuallyrdinor ci ng each other in the fran
policy. In particular giventhata report published by the European Court of Auditors in

August 2018 finds that the progress made so far might not be enough to achieve 20%

share of renewablestnh e EU6s e n e F°py2020.oThesrapontdinds than by

2017, 11 of the 28 Member States already reached their 2020¥aget 3 mor&’ are

likely to meet theirs given they continue to implement RES support measures at current

pace. In 8 other Menan State¥® the share of renewables would need to increase
between2 and 4percentage point® meet the 2020 target. This would require faster

growth and consequently higher investment levels, than in the past. The report concludes

that 6 Member States eunlikely to meet their 2020 target. The 20B Renewable

Energy Progress report paints a more opti mi
reached a share of 17.52% of renewable energy in gross final energy consumption,

of auctioning revenues. SourdeuropeanCommission Analysis of the use of Auction Revenues by
the Member States

Last year for which a weighted average ETD cost can be calculated. ETD component for households.
152 European Union Allowance (EUA) means the tradable unit under the EU ETi% ¢iee holder the

right to emit one tonne of carbon dioxide (CO2), or the equivalent amount of two more powerful
greenhouse gases, nitrous oxide (N20) and perfluorocarbons (PFCs).

TheEU ETS and ETD impact different levels of the electricity valuerthal ETS costs are imposed

on the wholesale level, while ETD costs are applied on the retail level. It is assumed that utilities pass
on the full cost oEU ETS to retail consumern case utilities absorb part of the EU ETS costs, the
impact of the EUAprice is even smaller compared to the impact of the ETD.

>4 hitps://www.eca.europa.eu/Lists/ECADocuments/SR19_08/SR_PHOTOVOLTAIC_EN.pdf

135 Gross Final Energonsumption

%6 Bulgaria, the Czech Republic, Denmark, Estonia, Croatia, Italy, Lithudhimgary, Romania,
Finland,Sweden

Greece, LatviaAustria

Belgium, Germany, Spain, Cyprus, Malta, Portugal, Slovenia and Slovakia

Netherlands, Francéreland, United Kingdom, Luxembourg, Poland.
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against a target of 20% fd2020, and above the indicative trajectory of 16% for
2017/ 201806 and concludes that #fAfhe EU is on

Under the Relevance section, the evaluation stresses that the ETD minimum levels are
too low to contribute to the smooth fuimning of the internal market meanwhile the
Coherence section highlights that cost of energy taxation is above the indirect costs of
ETS. This stems from the difference between ETD minimum rates and effective national
rates (the latter displayed &igure 7.

There is room to increase the alignment of the ETD to policies and instruments of the
transport sector as wellh€ ETDs general structure, based on the principle of taxing at

the rate ofthe fiequivalend product without takingint@ c count t he product s
energy contendr environmentaperformanceis in contrast with the aim of encouraging

the decarbonisation of transpotingalternative fuels. In additiorgaccording to Article

14 of the ETD Member Statesustexempt from taxation energy products supplied for

use as fuel for the purpose of air navigation other than in private plébsageand

energy products supplied for use as fuel for the purposes afatian within

Community waters (including fishing), other than private pleasure craft, and electricity
produced on board a crift which potentiallycontradicts the decarbonisation objectives

of the EU transport policas well asEU climate objectivesThe strong growth of air

traffic has caused air transport emissions to more than double in the lastAyeation

activities have been included inet EU ETS, buin order to further support th@ocess

led by thelnternational Civil Aviation Organisatio(ICAQO) andallow for an agreement

at global levelon afiCar bon Of fsetting and Reducti on
Avi ati on 0 the BUIOMRSIimikeyl the EU ETS to flights withithhe European

Economic Area (EEA)applies equal treatmettt all operator®n those routeand grants

free emission allowances covering about 85% of the activity covered BYtEF S

For international maritimeglobal efforts to limit emissions arked bythe International
Maritime Organisationlf10). IMO adoged in April 2018 an initial strategy to reduce
greenhouse gas emissions from sWipsThe strategy defines an emission reduction
objective of at least 50% reduction by 2050 compared to 2008 annual emissions coupled
with a vision for the decarbonisationtbe sector.

Moreover, themandatory taxexemptions for air navigation and navigation within
Community watersnay distort thdevel playing fieldin the transport sector

180 Renewable Energy Progress Report

161 Member States may limit the scope of the ex@oms to international and ins@ommunity transport.
In addition, where a Member State has entered into a bilateral agreement with another Member State,
it may also waive the exemptioasd may apply a level of taxation below the minimum level set out
inthe ETD

182 Note by the International Maritime Organization to the UNFCCC Talanoa Dial@gloption of the
initial IMO strategy on redction of GHG emissions from ships and existing IMO activity related to
reducing GHG emissions in the shipping sector
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The optional tax exemptionaunder the ETD contradict other policy instruments

The ETD leaves room for the Member States to implenwgat or partialexemptions or
reductionsin the level of taxationThe effective application of optional exemptions
reflects the individual interests of Member States.

There is a disconnaonh i andin some cases, a contradictibrbetween some optional

tax exemptions allowed by the ETD and other EU instruments for energy and climate
Most exemptions and reductions concern business use and in particulariatesgiye
businesses.

One of the exampteis the optional exemption granted to biofuels as discussed earlier on,
while othesinclude:

1 The Energy Efficiency Directive encourages Member States to adopt policies
promoting efficient technologies such as combined heat and powdrigh-
efficiency cogeneratioq, distinguishing betweefihigh-efficiency cogeneratian
and ficogeneration, with the first providing primary energy savings of at least
10%. The ETDin turn, provides for an optional tax exemption under Article
15(1)(c) to energy products aradectricity used for combined heat and power
generation, without angreciserequirement in terms of energy savings;

1 Theincentive touse alternative fuels in public transport, in line with Eheective
on Alternative Fuels Infrastructurés not, at preent, supportedy the ETD. In
fact, Article 5 enables Member States to applythey respect the minimum
levels, differentiated rates of taxatiorate for local public passengetransport.
Energy productand electricityused for the carriage of passendaygail, metro,
tram and trolley busan be completely exempted from taxes, according to Article
15(1)(e). This list of eligible vehicles is outdated considering the recent
technological developments

1 The exemption foron-board electricity generation allowed under Article
15(2)(f)*° deters actions to improvenergy efficiency and reduce emissions in
the maritime transport sector, for instance via the electrification of harbours,
making generation oehoard artificially teaper than shomgde electricity
generation despite its worse environmental impact

1 The optional exemptioreduction from taxation of fossil fuelsused by
households and by organisatiomsder Article 15(1)(h)xould be interpreted as
contradictory tdEU decarbonisation targets and international commitments;

1 Article 17 of the ETD may be in contradiction with environmental policyr
energy efficiencyobjectives inthe sensehat it allows Members States to apply

183 In this regard see also Article 14(1)(c) of the ETD which grants an exemption to energy products

supplied for use as fuel for themposes of navigation within Community waters (including fishing),
other than private pleasure craft, and electricity produced on board a craft. Member States may limit
the scope of the exemptions to international and -@tanmunity transport. In additiorwhere a
Member State has entered into a bilateral agreement with another Member State, it may also waive the
exemptionandmay apply a level of taxation below the minimum level set othérETD
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tax exemptions oreductions on the consumption of energy prodtmts/arious
specified useswhich could have a high level of G@missionsin particular, he
requirement of qualifying asn energyintensive business mayeven be an
incentive for companies to consume menrergy than strictly required (i.e. not to
lose theirfienergyintensive business status).In any case, the effects of the
application of Article 17 of the ETD depend @ossibleagreementdetween
economic operators and Member Statesdable permit s@mes or equivalent
arrangements at national level, which should lead to the achievement of
environmental objectives or increased energy efficiembg actual effects of the
implementation of this Article rely on the national tools adopted to this exgent b
the Member States.

The minimum levels of taxation set out by the ETDare not in line with the
developmens in other EU policies

The ETD establishes minimum levels of taxation for certain products used as motor fuels
(petrol, gas oil, kerosene, LPG andtural gas), as heating fuels (gas oil, heavy fuel oil,
kerosene, LPG, natural gas, coal and coke) and for electricity. Proiduatghich there

is no specific rate of taxation established in the ESlimuld betaxed at the rate of the
equivalent fuel inaccordance with Article 2(3). The minimum tax rates are reflected in
EUR per 1000 litre (leaded petrol, unleaded petrol, gas oil, kerosene, heavy fuel oil), in
EUR per 1000 kilogram (LPG), in EUR per gigajoule gross calorific value (natural gas,
coal am coke), or in EUR per megawatt hour (electricity).

At present, e level of the minimum tax rates does not reflect any specific*f8gic
Notably, theydo not take account of the energy content of the energy praahact
externalities of the differemgroducts covered by the Directivieurthermore, th&ember
Statescan set their national ratebove the minimum tax rategthout having to follow
any indication or ratio between products

As a result, te price signals reflected by the minimum ratedaghtion when set off
against CQemissions and energy content are very divésseAnnex8) and sending the
wrong price signalsFor examplepusing thesamevaluesasin the year 201@nalysis of
minimum rates in the impact assessment for greposalfor revision of the ETD
expressed in EUR tonne of g@hemotor fuelscan be taxed as low &JR 43for LPG

to EUR 15%or petrol When the energy output expressed in EUR per GJ is the indicator
thetax variefrom EUR 2.6for thenatural gas to EUR 1fbr petrol. Moreovergas oilis

¥ According to RecThe mihimuindelsof taxatibneshoddIréflect tiie competitive
position of the different energy products and electricity. It would be advisable in this connection to

base the calculation of these minimum levels as far as possible on the energy content of the products.

However, this method should not be applied to motor fblelsEnvi r on ment al policy
taken into account when introducing the ETD. However, these policy goals are limited, and set off
against other policy considerations regarding e.g. comgatiiss.
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favouredover petrot® taxed respectivelst EUR 120and EURL59 per tonne of CQor
EUR 8.9 and EURL11 per GJ For heating fuels, coal is taxattEUR 0.3 GJ or EUR 3
per tonne of C@(nonbusiness use), which is well beldlae minimum rate fogas oil or
natural gas for instance.

These price signals are different for energy products taxed at the rate of the equivalent
fuel in accordance with Article 2(3). For example, in the caseiaitielsi as already
discussed under the effectiveness and relevance sedfsaasions 5.1 and 5.2
respectively)y when taking the same volume of product, compared to detroistance

the energy content will be lower, requiring consumption of a targime of biofueln

terms of litresto achieve the same result. This mechanism results in a disadvantageous
fiscal treatment of these biofuels compared to petrobas oil The ETD does not
provide for the cosistenttreatment of fuels as its volume based taxation follows no
specific logic.

Consequently, the structure and minimum rates as prescribed by the ETD are not in line
with the current policy developmeni&he minimum levels of taxation in the ETD are not
subgantially higher,andin some cases thearein real termseven lower than the rates
before the introduction of the ETD

I n conclusion, whil st the spirit of the
account an array of other relevant policitee design and application of the Directive,

with its multiple exemptions and tax reductions as well as outdated provisions not
devised to keep pace with the technological, political and economic developments,

reduces signi f i c anherencewithotherEU [licies. ef f ect i v e

185 Pper litre, gas oilresults also in higher NOx and Particulate Matter emissions than petrol; there is
therefore a conflict between the ETD and the air quality legislation (in particular the Ambient Air
Quality Directive 2008/50/EC which objectii®to achieve and maintain good air quality).
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Table3 Market andRegulatory Developments

Si

nce t he adoption of t he ETD, t he
developments:

A
A

These market developments were supported by EU legislation, updated multiplg
since the adoption of the ETD. The Clean Energy for All European Package has |
force since mid2019, covering ta following areas:

A

The share of renewabl e energy in th

As the decarbonisation of the power segwogressed, the share of renewa
electricity increased from 13% to 31%.

The consumption of biofuels increased 16ld. The share of biofuels in transpg
grew from virtually zero to almost 5%.

Several new products including fuels of ndmological orign and synthetic gase
entered the market. The EU supports guarantees of origin programmes to certi
low- carbon origin and create a market for them.

The EUG6s el ect r ihad dgrown 45tfoln owerghe last 4vpotla ani
increasing share of commercial storage providers.

Renewable energyTo show global leadership on renewables, the EU se
ambitious, binding target of 32% for renewabl® ur ces i n t he
2030.

Energy efficiencyThe EU set a binding target of at least 32&8rgy efficiencyy
2030, relative to @business as usuecenario.

Energy performance in buildings: Buildings are responsible for approximately
of energy consumption and 36% @02 emissions in the EU, making them the sin
largest energy consumer. By improvitngir energy performance, the EU is bet
prepared to achieve its energy and climate goals.

Electricity market design: establishes a modern design for the EU eleatneiket,
adapted to new realitiesmore flexible (storage and market coupling), more mar
oriented and better placed to integrate a greater share of renewables.

Emission abatementlaunched in 2005, the EU Emissions Trading Scheme
ETS)istheworld s | argest <carbon market, co
power plantsas well as intrdEU aviation since 2014ts rules were reformed for th
period 202312030. Sectors not covered by the&) ETS such as, transport, building
and waste are boundykthe Effort Sharing Regulation of 2018 to reduce th
emissions by 30% until 2030.
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5.5. EU added value

This evaluation criteriomxamineghe developmentshat haveresuled from EU policy
interventionrepresented by the ET@ompared towvhat could have beedelivered by
national actionsof Member States or no action. In particular, this section focuses on
describingthe likely situation in the absence of the ETD and thetiaadil benefitsfrom

the EUlevel intervention in this field.The impact and added value of the ETD is
considered for three areas: (i) functioning of the single market, (ii) protection of the
environment, and (iii) public revenues.

The EU added valueof the ETD for a good functioning of the single marketis
hamperedbytheDi r ect i veds outdatedness

The ETDO6s 1 mp ac tof the singkeniakketis exammedn detailundey the
effectiveness section gection 5.1) while the key findings ardaken up hereto
substantiate the EU added value of the Directivee ETD contributed only initially and
only to some extenthrough aconvergencef the basic nominamninimum tax rates for
energy products although this effect wasegual for all produts or all Member States

In the absence of amdexation mechanism, the relative value of the minimum levels of
taxation prescribed by the Directibas continuouslgecreased over time, with the great
majority of the Member States applying ratgignificantly above the minimaThe
significance of thenitial i s af et y n ed possipble race o ithe bottagaickly
diminished although did not disappear altogether, helping to cap the negative effects of
the tank tourism phenomenandlimiting market distortion at least to some extent.

Despitethe evidence pointing to thgenerallylimited effect of minimum rateson the

functioningof thesingle market(understood as rates approximateomdii s af efay net o
large part of respondents to thablic consultation (12»ut of total 150 respondents)
considersthe EUto bebest placedo ensurehatthe race to the bottom does not take

place Given that there was some initial convergence of excise duty rates upon
implementation of the ETD (at leati adhereto the new minima), and that for some

products taxed at the minimum level in some Member States the ETD can still work as

the fAsafety neto, the overall a dAlsm,dhev al ue c
ETD provides a common framework aral level of systematisation of product

definitions, categories and respective tax rates. There®ee]amislative notion, the EU

wide minima can indeed beonsideredas the bestvarrant of preserving the single

mar ket 6s i ntegritvya.l udowev dra,r gteliys ladddadd by
outdatedness, as discussed in detail under the relesactoen (section 5.2)
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The EU added value of the ETD with regard to protection of the environment is
limited

Despite thd e g i s éxp@litit anterdidn to support environmental objectives with some

of the ETDprovisiong®® thereis a degree of dissonance between the desired and the
actual effectsnotably in light of recent developments concerning environmental policy

at Union level The overlaps, gaps and inconsistencies between ETD and other policies
pursuing environmental and climate change objectives were discussed at length under the
coherence sectiofsection 5.4) The point of invoking them here is to show the lost
opportunity,or rather, the lost value that the ETD suffers from in this regard.

For examplethe already analysedptional exemption on biofuels (Acte 16 of the
ETD) was introduced in the interest of the environmental protection. Howe\dwest
not foresee anyonditions relating to the environmentafhendly character of the
biofuels for which the exemption is grantedhich can lead to the perverse situation
whereunsustainable biofuels are still promoted through preferential taxi naagldition,
some optnal and mandatory exceptions arestark contrast with the environmental
objectives, e.g. the exemption from taxatiorceftainfossil fuels, including coal used by
households under Article 15(1)(b) the ETD This is also the case tife exemption for
fuel commercially used in aviation and maritime sectors under Articté e ETD

As under the single market analysis directly above, what could have been a tangible
added value brought by energy taxation framework set up at the EU level was, again,
swept away by the growing outdatedness, imprecise provisions and broad misalignment
with current knowledge and policies. In extreme cases the ETD as it stands now
generates negative EU added value, for example, by disregarding the energy aontent
the CQ levelsin the excise rates of energy products

The EU added valueas regards safeguardingrevenues from energy taxation exists
but hamper ed byputdatédeessDi r ect i veds

The ETD was put in place to provide the structures of excise duties and mimatesn

for energy products and electricity as their absence was deemed potentially adverse to the
proper functioning of the internal markethd taxes thus raised were also expected to
contribute to encouraging behaviour conducive to greater protectidre @nvironment

and increased labour use, as it was already discussedthhedeherenceection(section

5.4). Whereas the ultimate fiscal arrangements and taxation structures were left entirely

to the Member States, the ETD was not to jeopardise the BteSthtes revenue raising
prerogative. In its present form, the ETDOS

The Directiveobs wihregard te sevenua didiregdicesinahe faet
that it worksasa fisafety neb preventing tax erosion and race to the boftasdescribed
above To recall, itis true that the relative value of the minimum rates has successively
decreased due to no indexation of any sort thefisafety ned effect cannot be

166 see Recitals 6, 7, 11, 12, 25, 26, 28 and 29 and Article 14, 15, 17 and 19.
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ascertainedHowever, dew arguments speak to its favour. Firsthye pre2004 taxation
levels for energy products in the p@&04 EU Member Stategere overall significantly
lower than those in the 15 EU Member States at the time and remain so, in general,
today. It is not ajiven that by sheer market forces the new Member States would have
caught up quickly with the rest of the EU, decidingteadto maintain the competitive
edge. Secondly, there are still certain Member States who tax certain energysmbduct
the minimumlevel or close by, with a degree of likelihood that they might have taxed
even lower if thatvasnat prohibited. How those two impacted theoperfunctioning of

the internal marketwas described under the effectiveness sect{section 5.1)71
convergence of rates aifichnk tourisnd i and recalled above. Thererie firm evidence
confirming or refuting that such a race to the bottom could take plapart from
anecdotal evidence on tfi&ank tourisnd, particularly in the border regionisut if it did,

the ETDwould limit therevenue erosion.

Looking at the revenues from energy taxation from another perspettevehift from

consumption of petroleum products and solid fuels to electnic#yitably erodeshe

Member Statesd tax revenues, a go iltudtrate, f or me r «
Member State applying the minimum rates of taxation would raise twiceb{iiness

use) or four times (business use) the amount of revenue from gas oil tharefctmity

(if the same amount of energyas usell This ratio is even higher if electricity is used as

motor fuelasthe ETD does not provide a minimum rate for electricity usegrapellant

Despitethe growthof taxable consumption of electricityrepresenting aroun@0% of

the total energyconsumption in 2016 total revenues from excise duties on electricity
comprisedoften a small share of aknergy taxrevenuesl n t hi s respect, t
outdatedness has loosened up the link with the revereserving role of any tax

structure.

It should be noted thate ETD doesleavethe Member Stategull flexibility to set
taxation rates above the minimum levdrls.the light of the above example, Member
States caii and some do so inde@&dax electricty at much higher rates. Overaihany
Member States have used that flexibility and adopted their own excise taxation
framework by applying taxation rates largely exceeding the EU minimum levels.
Therefore, the minimum levels of taxation themselves do not have a key role in
determiningeffective tax rates and consequengicise duty revenue3he total excises

duty revenues on electricity and energy products collected by the Member States amount
to approximagly EUR 220 to 230 billion annually-owever, the complicated system of

tax exemptionand tax reductions guaranteed by the
situation wherebya significant portion of energy products and electri@gnsumption
remaindawfully untaxed.

The share of energy tax revenues by Men8tates as percentage of GDBngng from
1.1% to 32%, shows thatenergy tax revenues deliverralevantcontribution to the
budget of Member States
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6. CONCLUSIONS

The adoptionof the ETD represented a positive contribution to the EU legislative
frameworkin 2003by updating anavidening the scope of tHearmonised common rules
at the EU level for the taxation of energy products used as motbheatinduel and of
electricity.

Prior to theadoption of theETD in 2003, the Union framework for energy taxation only
covered minerabils under the s& a | Mimatal Gils Directive®'®”. The ETDextended
the scopeof EU legislationto electricity and to most of the products useanasor and
heating fuels at that time. It also updated the minimum rates for mineral olils.

The ETD initially made an overall positive contribution towards its main objective of
ensuring theroper functioning of the internal marketeventingdouble taxation or any
distortion of trade and competition between energy sources and energy conanders
suppliers

However as technologies, national tax rates and energy markets evolved over the past 15
years the ETD in its present form no longemnakes the same positive contribution.
Furthermore, the EU legislative framework and policy objectives developed significantly
since the adoption of the ETD in 2008s the ETD has not kept pace with such
developmentghere aresomeaspectf it which now lackrelevance and coherence. As a
result tie overall EU added value of the ETbas eroded significantly over timé
particulardue to the lack of indexation of the minimum rates and the extensive and
highly divergent use of optionahx exemptions by Member Statesd because of the
changingpolicy environment.

The information collection on the national implementation of the ETD has to be further
developed to include national features of the energy taxation and the data validation. The
available data collection tools are advanced,rbote work is needed to ensure that the
Commission has sufficient information on the national energy taxation structures for
monitoring andassessings performance in the future

The conclusions belovave been grouped according to the basic principéesl o
assess the performance of the directive.

Effectiveness and efficiency

1 The minimum rates of taxatidmad initially some converging effect on the rates
of petrol and gas oil used as propellant fuels. Even though some approximation of
rates is still observable, it happemsich above the ETD minimum rates and is
moreattributable to market forces and nationdiges.

167 Council Directive 92/81/EEC of 19 October 1968 the harmonization of the structures of excise
duties on mineral oils (OJ L 316, 31.10.1992, pi 1B) andCouncil Directive 92/82/EEC of 19
October 1992n the approximation of the rates of excise duties on mineral oils (OJ L 316, 31.10.1992,
p. 19 20).
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The ETD prevented a possible race to the bottom at the subsequent enlargements

of the Union through the system of minimum rates and might have worked as a
Asafety neto. This effect has been grad
indexationmechanismof the minimum rates anbdecausethe vast majority of

Member States tamostenergyproductsconsiderably above the ETD minima.

The ETD does not contain any provision that would require Member States to set
the national levels of taxation of déffent products above the minimum rates

way which would replicate the relationship between minimum rates set by the
ETD. As a resultho consistent treatment of energy sources is ensured at the
national level

Minimum rates on electricity and heatingefs are too low to contribute to the
smooth functioning of the internal market as they represent only a negligible
share of the pricef these productdMoreover, the use of optional exemptions and
reductions granted to households and business users falikeer increase
divergence, leading to effective taxation rates being significantly lower in some
Member States than in others.

Highly divergent rates on electricity and natural gas are applied in combination
with a wide range ofax exemptions and redtions in order to safeguard the
competitiveness of EU industries. This, however, incredsegagmentation of

the internal market.

The ETD covers a shrinking share of the EU's energyasixew technologies

and products (e.diydrogen,e-fuels fuels of norbiological origin) continue to
emerge or come to importance. Consequently, the current regime of energy
taxation cannot ensure preferential treatment of environmentally sustainable new
technologies and products.

The ETD's role in promotingiofuels eroded over time. Volunimsed taxation
does not ensure¢aking into account the energy conteahd environmental
performance oflifferent energy producigeading to alisproportionately high tax
burden orsustainabldiofuels.

In the absence dfifferentiation of biofuels in the ETD, Member States apply
their own classifications, which are often diverging or might not be applied to the
characteristics of biofuels produced in other Member States. This uncertainty
leacs to the fragmentation of theingle market and hinders the uptake of
advanced biofuels.

As the levels of taxation under the ETD do not reflect any specific iodie
example, by not taking into account the energy content and externdlities
Member Stagsare allowed to set their ianal rates as they wish without having
to follow any indication or ratio between products. Consequettiy,current
ETD can result in inappropriate price signals to useesebydiscouragingthem
from choosng greener and more efficient energy sources
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Regulatory burden

The ETD did not create any considerable regulatory burden or cost for the
MemberStates or the economic operattowscomply with the Directive. Much of

the costs and burdens come either from horizontal legislation or national
implementing measures not prescribed in the Directive and varying significantly
across Member States or sector of economic activity.

The identfied di f fi cul ti es wi t h t he ETDO6s
complexity, the lack of clarity, ambiguous wording and interpretations of some of
the ETD provisionsThis in turn led to uncertainties such as unclear conditions
for eligibility to preferentibtax treatment. Such uncertainty can represent a cost
for tax authorities and economic operators, particularly when it leads to litigation,
expressed as opportunity costs or legal expenses.

Relevance and coherence

The opportunig for the creation ofsynergies betweethe ETD and other EU
legislation is not exploitedlhereforethe ETD contributes only to a very limited
extent to the wider economic, social and environmental EU policy objectives

The ETD is at least partially coherent with policy effoto promote the use or

renewable energy and increased energy efficiency but less so with regard to the

reduction of greenhouse and othpollutant emissions as well as energy
diversification or energy independence and security. The main reasons identifie
for lack of coherence includdisregard of the energy content and @&missions

of energy products and electricity, (too) low minimum levels of taxation and (too)

many exemptions. For the same reasons, the ETD does not contribute to the

decarbonisation of transport.

The contribution of the ETD to meeting the objectives isetnternational

i mp |

agreements such as the 2015 Paris Agreement is limited. There are overlaps, gaps

and inconsistencies that significantly hamper the achievements of objectives in
the field of energy, environment, climate change and transport. In partibelee,

is a lack of alignment to some extent between the ETD and the EU ETS. The
ETD is also not aligned with other key legislative instruments in the energy
domain (e.g. the Renewable Energy Directive and air quality legislation).

The mandatory tax exem@hs concerning internationalommercialaviation and
maritime transporand optional exemptions and reductions for otmedes of
transportmay distortthe level playing fieldn the sectarMoreover,some ofthe
preferential tax treatmentaay restrictthe potential contribution of thieansport
sectototheE UG s cpbliciesa t e

The ETD does nobblige Member States wifferentiate between renewable and
carbon intensive sources of electricity nor does it take into account the
environmental performaecof biofuels. The ETD provisions on taxation of
biofuels are therefore not in line with the EU energimate change and
environment policigsalthough the sheer principle of promoting biofuels is still
relevant.
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1 The ETD creates distortions betwegansport fueldy generating ammbalance
between the demand fgas oiland petral In particular, the ETRlisadvantags
fuels with lower energy content per volume through the mechanism of taxation as
fiequivalent fuad, and allove the use of subsidies favouring fossil fuels over-low
carbon renewable energies, hergmng against EU and internationally stated
objectives of phasing out fossil fuel subsidies

EU value added

1 The analysis presented in this document shows thajeneral terms, the EU
added value of the ETD for a good functioning of the single market is hampered
bytheDi r ect i v e 0 s Despiethd evidenak rpeirgirgy to th@resent
generally limited effect of minimum rates the functioningof thesingle maket,
and also considerintpe large number of exemptiorsslarge part of respondents
to the public consultation (128t of total 150 respondentsglievethat the EU is
best placed to ensure that the race to the bottom does not take place

9T Despite the | egislatorsoé explicit intent
some of the ETD provisions, there isleagree of dissonance between the desired
and the actual effects, notably in light of recent developments concerning
environmental plicy at Union level.This is due to the high level of flexibility
allowed to Member States for timaplementation ofthe Directiveand tothe lack
of coherence of the definition of rates in terms of energy content and CO2
emission.

1 The EU added value asgards safeguarding revenues from energy taxation exists
butitishampered by the Directiveds outdatedn

188 E g. under the 7th Environment Action Programme (EAP), phasing out environmyemmathful
subsidies by 2020 forms part of priority objectives. The G20 committed (in Pittsburgh 2009, most
recently renewed under the German G20 presidency i
medium term inefficient fossil fuel subsidieso.
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ANNEX 1: PROCEDURAL INFORMATIO N

1. LEAD DG, DeCIDE PLANNING /CWP REFERENCES

Agenda Planning Reference | Title Foreseen adoption
AP N°
PLAN/2017/1028 Evaluation of Council Directive SeptembeR019

2003/96/EC of 27 October 2003
restructuring the Community
framework for the taxation of energ
products and electricity

2.  ORGANISATION AND TIMI NG

The Inter Service Steering Group (ISSG) for Bvaluationwas set up ipril 2017 and
included the following DGs and Services: SG, SJ, CLIMA, COMP, ECFIN, ENER,
ENV, JRCandMOVE.

Sevenmeetings of the Steering Group were orgathibetween21 April 2017 and 25

April 2019. Further consultations with the ISSG were carried out-bhyag. The ISSG
approved thé&valuation and Fithess Check Roadm&pe ISSG also discussed the main
milestones in the process, in particular the consultation strategy and main stakeholder
consultation activities, thdéerms of referencdor the external support study, key
deliverables from the support study, and thetdrahluatiorreport before the submission

to the Regulatory Scrutiny Board.

3. EXCEPTIONS TO THE BET TER REGULATION GUIDE LINES

Not applicable.

4. CONSULTATION OF THE RSB

The evaluation was submitted to the Commi s
May 2019.Following the meeting on 19 June 2019, the Board issued a negative opinion

on 21 June 2019 revised evaluation was resubmitted to the Regulatory Scrutiny Board

on 2 July 2019. The Board issued a positive opinion on 23 July EB1Both occasions

the Board made recommendations. Those were addressedsifindd evaluation as

follows:

1°*' RSB Opinion - Recommendations

Main considerations Modification of the evaluation

(1) The report is not sufficiently clear on what { Detailed explanation on th
Energy Taxation Directive was supposed to achiev| primary and secondary objectiv
have been added to Sectad.

(2) The evaluation does not sufficiently expli Additional information on marke
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relevantmarket developments and how the regulat
framework has evolved.

developments and the evolvi
regulatory framework has beg
added to Sectiob.4.

(3) The evaluation does not provide clear and ro
analysis of and cohasions on whether the Directiy
achieved its objectives, and on possible uninter

Sections 5.1, 5.2 and 5.4 have
been revised to provide addition
analysis and Chaptéd has beer

effects. revised to provide cleg
conclusions.

Further considerations and adjustment

requirements

(1) The evaluation should present more clearly| Explanations concerning tH

context in which the Directive was proposed 4
adopted, including the reasons for revising
previous Directive. It should clarify the objectiv
established at the timeand identify points o
comparison and expected outcomes. It should ex
that the objective of the evaluation was narrow
avoid detrimental energy tax competition, wh
giving the necessary flexibility to Member States
use tax policy for other obgtives (e.g. promotion ¢
renewable energy).

previous Directive, the reaso
for its revision and the objective
pursued have been added
Section2.3 and a new Sectidh?2
has been added to describe
intervention.

(2) Theevaluation should explain better how Mem
States implemented the Directive. The implementa
section should also describe relevant market

related regulatory developments.

Addition information has bee
included in Section8.1 and3.2.
regarding inplementation anc
market developments have be
described in more detail i
Section5.4

(3) The evaluation should present a consis
narrative of the evidence and findings
effectiveness, relevance and coherence, based g
Directi veds venlashould vdentdybgny
unintended effects that may have occurred. §
uni ntended effects cou
coherence with other policies and instruments, as
as its relevance. The relevance analysis should
into account that alsmther regulations exists |
promote renewable energy and to tackle clim
change.

Additional information and
analysis have been added
Sectionsh.1,5.2 and5.4.

Additional information regarding
other relevant EU legislation h;
been added to sectiGM.

(4) The evaluation should be clear about the evids

supporting its findings and about its level

Additional information
concerning the methodology, de
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robustness. To the extent that it identifies consider
data gaps, it should draw conclusions on the need
data collection for future monitoringnd evaluatior
purposes. The evaluation should be transparer
reporting the observed variety in stakeholder vie
collected during the exercise, and make clear how
different views were used.

availability issues and stakehold
views have been included
Sections4.2 ands. 1.

(5) The report might usefully prioritise its conclusio
based on the magnitude of the issues identified.

Chapter6 has been updated
group conclusions and highlig
the main conclusions

2"9 RSB Opinion - Recommendations

Main considerations

Modification of the evaluation

(1) The intervention logic is not in line with th
revised explanation of how the Directiwas intendec
to work.

A revised intervention logic i
presented in Section 2.1.

(2) The report is not sufficiently transparent ab
significant data limitations and associated uncerta
around some conclusions.

Extended explanation was add
to thesecti on AL
robustness 0
explaining data limitations/lack ¢
existing data, the data used
proxy and implications for th
findings of the Evaluation. Th¢
added section identifies data
related concerns for specif
energy carriers where relevant.

(3) The report does not sufficiently distinguish t
views of different stakeholder groups on the Direc
and its impact.

A short summary of OPC weg
added to Annex 2. All th
availableinformation is included
in the main text.

Further considerations and

requirements

adjustment

(1) The report should present an intervention logic
corresponds to the wupdated explanation of
objectives and how the Directive works. In particu
it should reflect the flexibility that the Directiy
accords Member States to pursue additional pc

A revised intervention logic i
presented in Section 2.1.
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objectives.

(2) The baseline section should present the point
comparison that the report uses as reference poin
the analysis.

Section 2.3 has been updated
clarify the limited number of
possible points of comparisd
between the ETD and i
predecessor, the Mineral O
Directives.

(3) The updated intervention logic and the analy
should make clearer that exemptions from minim
taxation include substitution of modes of energy us

Section 2.1 has been updated
order to include this consideratic

(4) The report should be clear where and why there
not enough data to assess how well the Directive
delivered on objectives. The report identifies sev
hypothetical issues witut substantiating evideng
(e.g. by having a certain kind of flexibility there is
risk that ée) . |t shoul
evidence or make clear that there is none available

Extended explanation was add
to the section
robush e s s of
explaining data limitations/lack ¢
existing data, the data used
proxy and implications for th
findings of the Evaluation. Th
added section identifies da
related concerns for specif
energy carriers where relevant.

(5) Thereport should draw conclusions on the lin
of the underlying data. The conclusions shg
identify the data necessary to collect and asses
performance of the initiative in the future.

A conclusionhas beemadded

(6) The views of differenstakeholder groups cou
provide an indication of where the problems lie o
there are tensions between different interests.
report should present these views more clearly.

A short summary of OPC wg
added to Annex 2. All th
available information isncluded
in the main text.

(7) While the presentation of the arguments is T
better structured, some parts of the report still s
misplaced. For example, much of the baseline se
arguably belongs under the description; many of
shortcomings idatified in the implementation sectic
call for discussion under the effectiveness

relevance analysis; some of the effectiven
conclusions seem better placed under relevance.

In the effectiveness and relevan
sections discussion on ma
shortcomings identified in th
implementation section has be
added.

69



5. EVIDENCE, SOURCES AND QUALITY

The drafting of theevaluation reportwas supported by a wide range of legal and
analytical docments, such as EU legislatiotihe Taxes in Europe Data base, Eurostat
data and analytical reports by the European Commission, including amongst others the
Energy Prices and Costs series and the Weekly Oil Bullefoxrmation provided by the
stakeholdersthrough the stakeholder consultation activitigas a further source of
information (see Annex 2).

Two studiesverecontracted in order to evaluate the Directive (respectivetgdmical
and legal aspects and in support of the REFIT evaluations) byndependent
contractot®®.

% The first study, ATechnical and |l egal aspects of
restructuring the Community framework for the taxa
the ETD implementation and application in the MembereStaiaking into account the jurisprudence
of the CJEU.
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ANNEX 2: STAKEHOLDER CONSULTAT ION
Objective and scope

The overall objective of the consultation with stakeholders was to gather factual
information, data,knowledge and perception about the application of the Energy
Taxation Directive in order to identify whether the current levels of taxation applied to
motor fuels, heating fuels and electricity in accordance with the Directive were still fit for
purpose, i particular to ensure the proper functioning of the internal market. In fact,
given the shortcomings and data gaps in the available datasets, consultation with the best
informed stakeholders that is the Member States authorities and economic operators i
specific sectoiiswas importahfor the evaluation.

Stakeholder mapping and consultation tools

All stakeholder consultation activities were organised within the supporting evaluation
studies. The analysis of the results of the public consultdffbnas well as all

contributions received, areavailable on

Stakeholder type Method of consultation Content

The practical implementation of th
provisions of Directive 2003/96/E(
with aparticular focus on its
effectiveness, EU added value an
coherence with other EU policies

Citizens/general public Public consultation

Public consultation

Public authorities in Member The practical implementation of thg

States provisions of Directive 2003/96/EC
Targeted

consultations/interviews
under case studies

The practical implementation of thg

Economic operators and
related
organizations/associations

Public consultation

Targeted
consultations/interviews
under case studies

provisions of Directive 2003/96/EC
with a particular focus on
efficiency, relevance and EU adde
value

NGOs active in the
environmental area

Public consultation

The practical implementation of thg
provisions of Directive 2003/96/EC
with a particular focus on

efficiency, relevance and EU adde

value

179 Report on the public consultatiom Energy Taxation Dikive.

171 Results of the public consultatiom Energy Taxation Directive
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https://circabc.europa.eu/ui/group/585a37b7-11c1-45fb-8ae0-ee6bdbff262a/library/b9ead2aa-948f-487e-87b2-3d1b8ab8e9ad/details
https://circabc.europa.eu/ui/group/585a37b7-11c1-45fb-8ae0-ee6bdbff262a/library/1a05ea29-743b-437e-b7f0-2729003922db

Public consultation

As indicated in the repdff, the above mentionedpen public consultation on the
evaluation of the EU framework for taxation of energy products and electricity took place
between 2 March 2018 and 4 June 201B. mainly concerned the impacts of the
Directive and was structured around two sectiaetevance of the objectives of the
Energy Taxation Directiveand its effectiveness and EU added valwas regards in
particular thefunctioning of the single markethe protection of the environmenid the
competitiveness of EU companies

Respondents

In total, 150 responses were receivedt all the respondents added comments on all
questionsand, n addition, 45 position papers were received as part otdhsultation
process. In terms of geographical spread, respondents from 20 different Member States
participated in the open public consultatiorhe largest group of respondents was
business organisations (81%). Civil society covered 12% of the respoaenfsiblic
authorities accounted for 2% of the overall respondents.

Results: relevance

As regards the results on thelevance of the objectives of the ETie main trends

reveal that while only a very small group of respondents thinkBithe e c t jeatvee® s o0 b
are not relevant anymore (ranging between 5% and 8%), there are different views on the
extent to which these objectives are still relevant. According to business organisations,
creating a common energy market remains the main coiiédrout of150), while 55

out of 150respondents think that the objective of safeguarding and improving the
competitiveness of EU companies meets the needs of stakeholders. Protecting the
environment is deemed relevant & out of 150business organisation respontehn

addition protecting the environment emerges as a major concern from the comments
received on this topiSome of the most shared views are repoagdbllows

In relation to theprotection of environmenthe ETD, is considered outdated and must b
brought in line with the current EU climate and energy policy framework, which has
developed after its entry into force in 206&spondents stress the need for coordination
with new policy instruments, including EU ETS, the Effort Sharing Regulatiahhan
revised directives on energy efficiency (EED) and renewable energy sources (REDII).
addition, some specifiaspects have emerged as the most controvéssgal the report,

page 8).

In relation to theeommon marketthe energy market remaissbstantially national, with
protectionist measures favouring domestic produ€te possibility forthe Member
States to differentiate the levels of taxation above the minimum levels and-appbt
optional exemptions leaves space for a distortioroaipetition

172 Report on the public consultatiomthe ETD.
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https://circabc.europa.eu/ui/group/585a37b7-11c1-45fb-8ae0-ee6bdbff262a/library/b9ead2aa-948f-487e-87b2-3d1b8ab8e9ad/details

In relation tocompetitivenessa common EU framework is deemed necessary for the
smooth functioning of the EU energy marklkedbwever,minimum tariffs do not exist in
large parts of the rest of the world and the ETD should take this intorasmas not to
negatively impact the international competitiveness of EU compésoeseactions have
been suggestedee the report, pageH®

In relation toother possibleobjectives a very significant number of respondents09)
confirmed the threebjectives above while suggesting to give a higher priority to climate
and environmental goals, and first of all decarbonising the European economy. Other
possible objectives mentioned amontrol and saving of raw materials in the EU;
ensuring security © supply by differentiating taxes according to the geographical
position of the source of energy or to the level of energy diversification.

Results: effectiveness and EU added value

As regardghe functioning of the single markein general, minimuntevels of taxation

are seen as ensuring the good functioning of the single market (67%), although to
different extents Qualitative data ¥23) showsthat respondents are well aware of
differences in taxation of energy products among Member States, adlingscare
imposed Even considering the different views emerged (see the report, pddps ®

large part of respondents sees at least some benefits in having EU rather than national
minimum levels in terms oflevel playing field between economic operat
transparency of rulesegal certainty for economic operators, particularly in ctassler
situations;limited race to the bottom in taxation ratdifferent views are anyway
expressed on this regard (see the report, page 11).

The majority ofrespondents answered that exemptions have positively impacted the level
playing field across sectoms some casefArticle 14(1)(a) Article 15(1)(a)and Article
16 of the ETD.

The exemption which received the highest proportion of negative responbtes
electricity (Article 15(1)(b)of the ETD. Somerespondents2g) think that the exemption
on electricity has a negative or strongly negative impact on thep&yehg field across
sectors. Indeed, as remarked also in the comments sectiond@®alsMember States
have decided not to implement such a reduction.

The general view is that mandatory exemptions significantly contribute to creating a
level playing field, whereas the optional ones are likely to lead to distortions between
Member States.

Respondents highlight the need for a common understanding andocommi@rpretation
of some articlesf the ETD(Articles 4(2), 11(3), 14(1)(a)(bsee the report, page)l4

Moreover, tax exemptions for aviation and maritime shipping foreseen under Article
14(1)(a) and (bdf the ETDare seen by some respondents asige&inegative impact on
the level playing field when compared to rail transport.
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The impact of the exemptions on products containing biomass is generally considered
positive in the field of environment (61%) and energy (53%). Although the majority of
respndents (67%) are not aware of impacts on tax revenues, 44 out of 150 respondents
think it has a negative or strongly negative impact. This view is shared by all types of
stakeholders and Member States.

Similarly, exemption accorded under Article 1of the ETD to energyntensive
businesses and undertakings which have concluded agreements leading to the
achievement of environmental protection objectives or to improvements in energy
efficiency is believed to have a negative or strongly negative impactxorevanues
according to 41 out of 150 respondents (28%). On the other hand, the majority of
respondents maintain that these tax reductions have a positive or strongly positive impact
on the industry (58%), competitiveness (55%) and energy (50%).

Respondets (63) highlight that granting exemptions to energy intensive industries

allows the latter to remain competitive in the global market, provided that the exemption
applies to all energy product s. I n the resp
benefits in terms of (direct and indirect) employment and development of industrial

activities along the whole value chain, thus contributing to the overall welfare. On the
contrary, others see this exemption as distorting the market and stalling investments

the energy sector.

In view of the aforementioned, the calculation of the feature "eratggsive" is
considered problematic. The current identification criteria are believed to lead to an
arbitrary result, because their fulfilment varies accordimghe national energy tax
regime. Reportedly this may result in a company being considered energy intensive in
Member States with low taxes on energy, and not intensive in Member States with higher
taxes on energy (while considering one and the same ¢atipnoduction process).

In the view of some respondents, exemptions under Article 17@)@e ETDhave a
positive impact on the environment as long as the requirements of the agreements are
sufficiently strong to compensate the energy intensive ctaraf the business.

Business organisations consider the administrative procedures related to Article 17 long
and burdensome, requiring a lot of resources and limited economic benefits.

Concerning discrepancies with other relevant EU policies in the application of the ETD
in terms of coverage of energy products and their use, respon@\tenentioned
several issue@s regards in particular the relations with the Renewable Energyiiarect

or RED II, Directive on the Deployment of Alternative Fuel Infrastructure, or DAFI, EU
Emission Trading Scheme, &U ETS, Guidelines on State Aid for Environment
protection and Energy 2032020, or EEAG see the report, page)17

In relation to theprotection of the environmentaccording to a large part of the
respondents1@1), this categorisation should be updated and complemented with new
products (e.g. advanced biofuels, biomethane), new roles (e.g. renewable electricity
consumed for transporgnd additional categories (e.g. natural gas split to compressed
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natural gas and liquefied natural gas in view of different emissions). In addition, to move
forward towards better environmental protectiaccording to respondents, thedxtive
should alsdake (more) into account the way electricity is produced (i.e. from renewable
sources versus coal power plants) and not only how it is consumed.

In general, respondents think that ETD exemptions contribute to the environmental
objectives set out by theeSenth Environmental Action Programme, namely: (i)
protecting the Unionds nat ur a tleffimentpgreena | ;
and competitive lowcarbon economy, (ii) competitive leearbon economy; (iii)
safeguarding citizens from envinmentrelated pressures and risks to health and-well
being.

However, some of them (32) suggest to include cogeneration (currently covered by
Article 15(1)(d) of the ETD among the mandatory exemptions in the light of its
environmental advantages. Articliss(1)(e) of the ETD which provides an optional
exemption for energy products and energy used for the carriage of goods and passengers
via rail, metro, tram and trolleybus, is seen as environinemdly, as such transport is
suggested to be cleaner anadrem competitive than road transport due to low CO2
emissions, low fuel consumption to carried mass ratio and no emission of dust caused by
the wear of tires and asphalt surfaces.

On the contrary, Article 15(1)(®f the ETDQ exempting for orboardgas oitelectricity
generation, and Article 14(1)(b) and @f)the ETDQ exempting air and sea transport, are
seen as controversial from an environmental perspective.

In relation to thecompetitiveness of EU companjéise possibility for Member States to
apply optional exemptions, reduced rates and-harmonised taxes under the Energy
Taxation Directive impact (positively or negatively) the international competitiveness of
EU businesses more than the introduction of minimum levels of taxation (31% vs. 11%).

Minimum levels are indeed perceived as having limited impacts on the international
competitiveness of the EU businesses: on the one hand, these levels are perceived as
being very low, and on the other national levels might be well above them. For those
reasms, it is also difficult to investigate such a relation (#&gondenis

However, the Energy Taxation Directive is seen as creating an obstacle to
competitiveness by increasing the price of energy. Data shows that obstacles mainly
concern innovation, ther than production, procurement and mobility, as investment
decisions are seen as difficult due to legal uncertainty. Moreover, the ETD has proven to
adapt very slowly to technological developments and other policy requirements such as
the Paris Climaté&greement.

Notwithstanding the link with the EU environmental policy, ETD provisions seem to
contribute only to a limited extent to other EU policy objectives. The majority of the
respondents think that ETD contributes at least to some extent to: prgrtiainise of
renewable fuels (58%); increasing energy efficiency (50%). On the contrary, 29% of
respondents maintain that the ETD does not contribute at all to securing energy supply.
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ANNEX 3: METHODS AND ANALYTICA L MODELS
Evaluation criteria

Consistentlywith the Better Regulation Guidelines, the five enaion criteria set for the
studieswere effectiveness, efficiency, relevance, coherence and EU addedas well
as the status quo or implementation status

As a starting point, the evaluation focused on steus quo/implementation of the
ETD in relation to minimum taxation levels and special tax schemes including tax
exemptions and reductions.

With regard toeffectivenessthe evaluation focused on the pregs made over time to

meet the objectives set by the Directive. In particular, it considered questions such as the
progress of Member States towards the objectives, extent to which the minimum levels of
taxation ensure the proper functioning of the singlarket and avoid distortion of
competition, and how the ETD (and in particular the minimum levels of taxation and the
mandatory and optional exemptions it sets) has affected the international competitiveness
of EU businesses.

The assessment efficiency of the ETD with regard to the minimum levels of taxation
and special tax schemes including tax exemptions and reductionsedoous
implementation of the Directive and on the regulatory costs (e.g. administrative and/or
compliance costs) of the ETD foretldifferent categories of stakeholders involved.

The assessment oflevanceof the ETD with regard to the minimum levels of taxation

and special tax schemes including tax exemptions and reductionsdacussues such

as whether the scope of the ETD still matches the (current) needs of Member States and
economic operators, and on the leviekopport for the Directive among stakeholdétrs.

also covered thdevel of the implementation and the relevandetle optional tax
schemes (reduction and exemptions) for biofuelsiiséér theETD.

Theassessmertf coherencefocusel on the contradictionsf the ETDwith other policy
instruments, contributions to other EU policy objectives, and consistency wéh Eth
policies and technological developments.

Finally, the assessment of tfg#J added value looked for changeswhich could have
beenreasonablycredited tothe EU policy intervention, beyond what could have been
expected from national actions by Meml&tates.The analysis alséocused on what
would be the likely situation in case of absencthefEnergy Taxation Directive
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ANNEX 4: TECHNICAL AND LEGAL PROVISIONS

The studyfiTechnicaland legal aspects of Council Directive 2003/96/EC of 27 October
2003 restructuring the Community framework for the taxation of energy products and
electricityd aimed to analyse the technical and legal aspects of the ETD and to identify
the potential weakrsses and problems resulting from its implementation by the Member
States and from its concrete application by economic operators.

The information and views set out the study are those of theontractorand do not
necessarily reflect the official opiniasf the CommissionThe full document including
the indings per Articleof the ETD can be found from:

https://publications.europa.eu/en/publicatdetail//publication/816b578dl04f11e9
b4bf0laa75ed71al/languaga/formatPDF/sourcel03949128
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https://publications.europa.eu/en/publication-detail/-/publication/816b578d-d04f-11e9-b4bf-01aa75ed71a1/language-en/format-PDF/source-103949128

ANNEX 5: MAIN CJEU RULINGS ON ETD INTERPRETATION AND
IMPLEMENTATION 7

CJEWRulings

1 CJE\C-145/06,Fendt Italiana SYIEECLI:EU:C:2007
CJE\W-503/10, Evroetil AD, ECLI:EU:C:2011
CJEWC5/14, Kernkraftwerke Lipp&ms EU:C:2015

2(1) CJEW-606/13,0KG ABECLI:EU:C:2015

CJEW>275/14,JednostkaECLI:EU:C:2015
CJEW>517/07,Afton Chemical LimitedECLI:EU:C:2008

20) CJEW-43/13 and &44/13,Kronos Titan GmhHECLI:EU:C:2014.
CJEW-240/01,Commission v. GermangCLI:EU:C:2003
CJE\W-437/01,Commission v. ItafECLI:EU:C:2003

2(4) CJEW-426/12,X, ECLI:EU:C:2014

CJEW529/14,YARA Brunsbuttel GmpHCLI:EU:C:2015
CJEW>465/15, Huttenwerke Krupp Mannesmann GmECLI:EU:C:2017

3 CJEW>103/17,Messer France SASCLI:EU:C:2018:587

CJEW>437/97,EKW and Wein & C&CLI:EU:C:2000
CJEW-82/12, Transportes Jordi BesofaCLI:EU:C:2014

4 CJEW-553/13, Talinna Ettevétlusamet/Statoil FuelRetail ECLI:EU:C:2015
CJEW>-189/15,IRCCSFondazione Santa LuciCLI:EU:C:2017
GeneralCourt T-251/11,Commission/AustricECLI:EU:T:2014

CJEWG-55/12, European Commission v. Irelai€CLI:EU:C:2013
CJEW151/16,+ I 1 F Nk . I f A ECIAEEQ:201P& adGl Gaftl
CJIEW418/14,ROZSWITECLI:EU:C:2016
CJEW-185/00,Commission v. Finlan&CLI:EU:C:2003
CJEWE-355/14,PolihimSS EOQIECLI:EU:C:2016
14(1)(a) CJIEW>-226/07,Flughafen Kéln/Bonn GmbHECLI:EU:C:2008

CJEW-31/17, Sucrerie de Toury SECLI:EU:C:2018:168

CJEW-389/02,Deutsche SeBestattungsGenossenschaft e &CLI:EU:C:2004
14(1)(b) CJIEW-79/10, Systeme HelmhglECLI:EU:C:2011
CJEW-250/10,Haltergemeinschafte CLI:EU:C:2011
CJEW-505/10,Sea FighterECLI:EU:C:2011
CJELWE-391/05,Jan De Nul NVECLI:EU:C:2007
CJEW-503/17, Commission v. U.K. of Great Britain and Northern Ireland, ECLI:EU:C:2018:€
CJEW-504/17, Commission v. Ireland, ECLI:EU:C:2018:832

15(1)(a) General Courf-184/97,BP Chemicals/ Commissi&CLI:EU:T:2000
15(1)(c) CJIEW31/17,{ dzONBENAS RS ¢2dz2NE {! @o® aAyA&l@NBE RS
15(1)(j)) CJIEWG-79/10, Systeme Helmholz GmbH v Hauptzollamt Nirnlkde@,|:EU:C:2011

14(1)(c)

21(3) CJIEW49/17,Koppers Denmark ApS v Skatteministeriet, ECLI:EU:C:2018:395

21(5) CJEW-475/07,Commission v. Polan&CLI:EU:C:2009

173 Source:Study on Technical and legal aspects of Council Directive 2003/96/EC of 27 October 2003
restructuringthe Community framework for the taxation of energy products and elecftipitiated)

78



CJEWC-90/17, Produtora Energética, SA v. Autoridadéutaria e AduaneirgECLI:EU:C:2018:49

24(1)  CJEW-292/02,Meiland Azewijn BV v. Hauptzollamt DuishiEGLI:EU:C:2004

CJEW-152/13,Holger Forstmann Transporte GmbH & KG.v Hauptzollamt Minster
24(2) | ECLLEU:C:2014
CELCHpnkmMmE [ASiGdz2a 3St SOAY1StAFAZ 9/[LY9
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ANNEX 6: RELEASES FOR CONSUMPTION PER INHABITANT I N MEMBER STATES

Releases for consumption per inhabitant (kg)

Petrol Diesel
EU average 155,9 547.,5
Belgium 134,9 922,7
Bulgaria 74,1 308,8
Czechia 150,9 462,4
Denmark 220,8 622,0
Germany 2229 653,4
Estonia 198,2 510,2
Ireland 190,4 762,5
Greece 218,9 377,6
Spain 104,2 614,5
France 117,9 701,4
Croatia 125,1 468,4
Italy 120,4 419,7
Cyprus 406,0 4953
Latvia 104,6 529,3
Lithuania 76,9 583,5
Luxembourg 502,9 3198,8
Hungary 139,4 351,2
Malta 163,8 330,9
Netherlands 240,5 413,2
Austria 183,5 915,1
Poland 115,5 441.4
Portugal 100,3 475,3
Romania 75,6 267,8
Slovenia 200,2 792,6
Slovakia 113,9 367,1
Finland 263,9 729,9
Sweden 240,8 533,6
United Kingdom 186,3 4552

Source: EUROSTAT
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ADMINISTRATIVE BURDEN

Declaration and payment of excises

For economic operators

For Member States

ANNEX 7: OVERVIEW OF THE ADMIN ISTRATIVE BURDEN IN THE PRODUCTION AND
TRADE OF ENERGY PRODUCTS AND ELECTRICITY

Source

Excise declaration

* Register for the use of the
electronic declaration system
* Prepare data for the
declaration

* File the declaration
(electronically)

* Set up and maintain IT syster|
* Control the correctness of
declarations

* Ensure all consumptions hav:
been duly declared --> perforn
physical and document-based
audits

National legislation
Horizontal Directive
Commission Regulation EMCH

Payment of duties

* Establish a payment method
* Ensure continuous operabilit
(E.g. provide for sufficient
amount on bank account)

* Set up payment system
* Control payment is made

National legislation

Respect of minimum rates

* Ensure compliance with EU
minimum levels of taxation

Energy Taxation Directive (art.
National legislation

Excise classification

* Ensure that categorization of
products is up to date

* Inform on the categorization #
taxable products not explicitly
listed in the legislation

* Update the IT system with
Combined Nomenclature
changes

Energy Taxation Directive (art.
National legislation

Exemptions and reductions

Provide direct tax exemption/reduction
(in practice, based on licensing schemes)

* Prepare and submit request f;
licenses/authorizations

* Assess and issue
licenses/authorizations

Energy Taxation Directive (Art.
National legislation

Request for a refund

* Prepare and submit request f
refund

* Assess and grant refunds

Energy Taxation Directive (Art.
National legislation

Record keeping and reporting requirement
(fiscal control)

* Ensure compliant record
keeping

* Perform physical and
document-based audits

Energy Taxation Directive (Art.
14-18, 21)
National legislation

State aid

/

*Verify that State aid rules are
not breached

State aid rules (EU and nationg

Movement

Under suspensionOperate EMCS

* Register to the EMCS syste

* Set up and maintain EMCS
system

Horizontal Directive
Commission Regulation EMCH

Under suspension Placing and release fron
goods in EMCS

* Prepare the data and use EM|
to place and subsequently
release the movement under
suspension of goods

* Ensure the movement under
suspension of goods is
compliant --> perform physical
and document-based audits

Horizontal Directive
Commission Regulation EMCH
National legislation

Under suspension and duty-paidsuarantee

* Foresee a guarantee

* Calculate the amount of
guarantee

Horizontal Directive
National legislation

Duty-paid - Request for a refund

* Prepare and submit request fi
refund in case of MS moveme
of duty-paid goods

* Assess and grant refunds

Horizontal Directive
National legislation

Storage and production

Request for a license

* Prepare and submit request fl

* Assess and issue

Horizontal Directive

licenses/authorizations licenses/authorizations National legislation
* Foresee a guarantee * Calculate the amount of Horizontal Directive
Guarantee guarantee National legislation

* Ensure guarantee is in place

Record keeping and reporting requirement

* Ensure compliant record
keeping

* Perform physical and
document-based audits

Horizontal Directive
National legislation

Member States derogations

Monitor MS derogations

/

* Introduce request for further
exemptions or reductions for
specific policy considerations

Energy Taxation Directive (art.
19)
National legislation

Statistical reporting

Report to the EU Commission

* Inform the EU Commission
about the levels of taxation
applied and about the
exemptions, reductions,
differentiations and tax refund
adopted

Energy Taxation Directive (art.
26)
National legislation

Source: Study ofiTechnical and legal aspects of Council Directive 2003/96/EC of 27 October 2003
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ANNEX 8: COHERENCE

A description of the main characteristics andobjectives of the EU policy and
international agreements in the fields of energy, climate change and environment,
and transport

Energy

The EU legal package on energy consists of a number of instrynvemth are
connected to the ETD, for example:

1 Directive (BJ) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the usersdrgy from renewable sources
(Renewable Energy DirectiVé);

1 Directive 2012/27/EU of the European Parliament and of the Council of 25
October20120n energy efficiency (Energy Efficiency Directive), as amended by
Directive (EU) 2018/2002°;

1 Directive 2010/31/EU of the European Parliament and of the Council of 19 May
2010 on the energy performance of buildings (Energy Performance of Buildings
Directive'’®), as amended by Directive (EU) 2018/844

1 Regulation (EC) No 713/2009 of the European Parliament and of the Council of
13 July 2009 establishing an Agency for the Cooperation of Energy Regulators
(ACER Directivé’®), currently under revisid®,

1 Directive 2009/72/EC of the European Parliament and of the Council of 13 July
2009 concerning common rules for the internal market in electricity (Electricity
Directive'®®), currently under revisidf;

1 Regulation (EC) No 714/2009 of the European Parliament atiteo@uncil of
13 July 2009 on conditions for access to the network for tyoster exchanges
in electricity (Electricity Regulatiofi?), currently under revisidf®:

1 Directive 2003/87/EC of the European Parliament and the Council of 13 October
2003 establisihg asystem for greenhouse gas emission allowance trading within
the Union (Emission Trading System Direcfi#® lastly amended by Directive
2018/410 on enhancing cosdffective emission reductions and low carbon
investment&>.

17 0J.L. 328, 21 December 2018

75 0J.L. 328, 21 December 2018

176 '0J.L. 153, 18 June 2010

17 0J.L. 156, 19 June 2018

178 '0J.L. 211, 14 August 2009

179 Proposal for a Regulation establishing a European Union Agency for the Cooperation of Energy
Regulators (recastfOM(2016)863 final/2, 23 February 2017

180 0J.L. 211, 14 August 2009

181 proposal for a Directive on common rules for the internal market in electricity (recast),
COM(2016)864 final/2, 23 February 2017

182°0J.1. 211, 14 August 2009

18 Proposal for a Regulation on the internal market for electricity (reda€i\(2016)0861 final/Zi
2016/0379, 23 February 2017

184 0J.L. 275, 25 October 280

185 0J.L 076, 19 March 2018
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52016PC0861R%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L0087&qid=1558019018188&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0410&from=EN

The EU legislation on energy taxation relates to the broader EU energy strategy and is an
important pillar of the Energy Union. Taxation is seen as an important policy instrument
to enhance energgfficiency, as it could provide steering effects with tloteptial of
long-term efficiency gains (Energy 2020 Stratéy At the same time, taxation and
pricing can be used as tools to encourage other behavioural changes or to fund
investments. Taxation to impact behaviour regarding the use of energy prodaists is
included in the Energy Roadmap 2650

The EU Energy Strategy and Energy Union aims at encouraging the transition towards
clean energy and sets targets and rules for the increased use of renewables, energy
efficiency and greenhouse gas reduction. Tsicy framework rests on the same
principles as the EU climate change policy, with the addition of the Clean Energy
Packag&® The Energy Union is made of five dimensions: energy diversification and
security; a fullyintegrated internal energy market; emeefficiency; climate action and
decarbonising the economy; and research, innovation and competitiveness in the field of
low-carbon and clean energy technologies.

Climate change and environment

The EU environmental policy revolves around binding targkds the reduction of
emissions of greenhouse gases and other air pollutBmesrevisedEmission Trading
Systeni®® Effort Sharing®°and Land Use, Land Use Change and Forestry regufations
RenewableS? and Energy Efficiency® Directives update the 2030 Climate and Energy
Framework® adopted in 2014, setting a 40% greenhouse gas emissions reduction target
compared with 1990 levels, a target to reach at least a 32% share of renewable energy in
t he Unionds g¢gr oumgtioneamdeard25% iniprovemént targetrinsenergy
efficiency by 2030.

Beyond 2030 the EU already adopied2009 an objective to reduce emissions by-80

95% in 2050 in the context of necessary reductions of the developed countries as a

group In ordertopepar e for an EU |l ong term strateg
Communication on A Clean Planet for All: A European strategic-teng vision for a

18 Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the Regions, Energy 202frategy for

competitive, sustainable and secure ene@f(2010) 639 final

Communication from the Commission to the European Parliament, the Council, the European

Economic and Social Committee and the Committee of the oRggiEnergy Roadmap 2050,

COM/2011/0885 final

See: https://ec.europa.eu/energy/en/news/commispioposesiewrulesconsumeicentredclean

energytransition

189" Directive (EU) 2018/410

190 Regulation (EU) 2018/ 842

91 Regulation (EU) 2018/841

192" Directive (EU) 218/2001

%% Directive (EU) 2018/2002

19 European Commission, A policy framework for climate and energy in the period from 2020 to 2030
(COM(2014)015 fingl.

187

188
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https://ec.europa.eu/energy/en/news/commission-proposes-new-rules-consumer-centred-clean-energy-transition
https://ec.europa.eu/energy/en/news/commission-proposes-new-rules-consumer-centred-clean-energy-transition
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0410&from=EN
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L2002&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52014DC0015

prosperous, modern, competitive and climate neutral economy, the Commission has
called for a climate neutr&urope by 2050, i.e. with net zero greenhouse gas emissions.

In addition, the National Emission Ceilings Directive (2016/2284/EU) which came into
force in 2016, sets emissions reduction commitmentsaifopollutants forthe period
2020 to 2029 and for 30 onwards, compared with 2005 for five air pollutants. For 2030
for the whole EU:

79% for sulphur dioxide (SO2);

19% for ammonia (NH3);

40% for volatile organic compounds (NMVOC);
63% for nitrogen oxides (NOXx);

49% forfine particulate matter (PM 2.5).

= =4 -4 -4 -9

In order to achieve the EU level objectives, Directive 2016/2284 on the reduction of
national emissions of certain atmospheric pollufdhtssets national reduction
commitments for each pollutantn addition, the Ambient Air Quality Directives
(2008/50/EC md 2004/107/EC, which are both undergoing a Fitness Check evaluation
planned to be finalised by the end of 2019) set limit and target values for concentrations
of air pollution in zones and agglomerations in the EU.

Recit al 7 of t he comminent ndeetnesl992 Kyotd HrotocoE Thé s
G20 agreed in 2009 to phaset fossil fuel subsidies, a commitment which was
reaffirmed in the closing statement on the 2016 G20 Leaders Closing Statement after the
Hangzhou Summit. In addition, under the PBRa@limate Change Agreement, EU
governments have agreed to limit the global average temperature wis# below 2C

and pursue effort to limit ito 1.5 C, requiring a reduction in the use of fossil fuels and

an increased finance for clean technology.

The EU emissions trading system (EU ETS) puts a limit on overall greenhouse gases
emissions from over 11,000 covered installations and airlines operating between the EU,
Iceland, Liechtenstein and Norway, amounting to around 45% of total EU greenhouse
emissons. Companies can buy and sell emission allowances within this*fimit
addition, Member States agreed on a 30% emissions reduction target by 2030 compared
to 2005 for the sectors not covered by the EU ETS as their contribution to the overall
40% redution target. The Effort Sharing Regulation (2018/842), which entered into
force in July 2018, sets binding annual greenhouse gas emission targets for each Member
State for the period 2022030.

Transport

Recital 12 of the ETD establishes the link between the Directive and transport policy by
stating thatfienergy prices are key elements of Community energy, transport and
environment policiss The 2011 White Paper on transport provided a roadmap of 40

195 0J.L 344, 17 December 2016
19 See theevision for phase 4 (2022030)
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concete initiatives for the next decade to build a competitive transport system that will
safeguardnobility, remove major barriers in key areas and fuel growth and employment.
These initiatives are meant to reduce Europe's dependence on imported oil and cut
carbon emissions in transport by 60% by 2050 with respect to 1990. [ElelsNVhite

Paper objectives also include modal sHiftm roadto other modes such asil and
waterborne transport fdreight transport over 300 kilometres, a shift to rail for medi
distancepassenger transpoand promotion of more sustainable urban mobilithe T

White Paper also mentioned the need to restructure transport charges and taxes to
underpin transportdés role in promoting Eur
cods of transport in terms of infrastructure and external costs. The incentives in the ETD
are crucial for the uptake of differeatternative fuels andehicle technologies. For
example, favouring alternative fuels, including electricity used as propeilaatg be in

line with the White Paper objectives of reducing oil dependency and cutting emissions.
Aligning taxes and charges more closely tofibelluter pays andfiuser pays principles
couldalsoencouragenodal shift towards rail and waterborne tizors.

Alternative Fuels Infrastructure Directiy@014/94/EUY® requires Member States to
notify to the European Commission National Policy Frameworks for the development of
the market as regards alternative fuels in the transport sector and the deployment of the
relevant infrastructure.

The European Strategy for Lelmission Mobility was adopted in July 2016. The
Strategy aims at ensuring that Europe stays competitive and is able to respond to the
increasing mobility needs of people and goods, while meeting the challenge of shifting
towards lowemission mobility. TheStrategy confirms the 2011 White Paper goals: by
mid-century, greenhouse gas emissions from transport need to be at least 60% lower than
in 1990 and be firmly on the path towards zero. Emissions of air pollutants from
transport that harm our health needbéodrastically reduced.

The 20172018 Mobility Package®® entail a number of measures for the transport
sector, including:

T New CQ standards for cars vans and heavy goods vehicles aimed at
progressively reducing the emissions of new road vehicles, witnoposal
including targés for 2025 and 2030 and a technolewutral mechanism
incentivising the uptake of zerand lowemission vehicles;

1 Public procurement can act as a strong dersshel stimulus for the industry. The
revision of the Clean VehicleBirective is expected tincrease the market
uptake of clean vehicles, leading to lower production costs and lower prices with
a positive effect also on private demand ;

1 The Alternative Fuels Action Plan will boost investment in alternative fuel
infrastiucture and develop a natvk of fast and interoperable charging and clean
refuelling stations across Europe. The Action Plan includes new funding

197 Directive 2014/94/EU of the European Parliament and of the Council of 22 October 2014 on the
deployment of alternative fuels infrastructyéJ L 307, 28.10.2014, pi 20).
198 Seehttps://ec.ewopa.eu/transport/modes/road/news/201708-driving-clearrmobility_en
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opportunities with up to U800 million be
with loans or for financiainstruments (debt, loans) under the Connecting Europe

Facility. This will leverage considerable additional public and private investment

into fleets and interoperable infrastructure;

1 The revision of the Combined Transport Directive will generate: redumsd for
transport operators, clearer conditions in its implementation, usage of electronic
trarsport documents and meamasid extended economic support. As companies
will claim incentives more easily, it will stimulate the economy behind the
combined usef trucks and trains, barges or ships for the transport of goods.

1 The proposed revision of the Eurovignette Directive (1999/62/EC), currently
under discussion by the -degislatord®, aims at extending the application of the
fipolluter pays and fuser pay8 principles. In particular, the Commission
proposed to extend the scope of the Eurovignette Directive to light vehicles and to
phase outime-based user charges first for trucks and buses (end 2023), then for
light vehicles (end 2027). Mandatory variatioitolls and user chargegscording
to CO, emissions was also part of the proposal, with provisions for the
application of external costs charging simplified.

Furthermore, the Fuel Quality Directive (2009/30/EC) sets a 6% decarbonisation target
for transport fuels by 2020 compared to the-&térage level of life cycle greenhouse
gas emissions per unit of energy from fossil fuels in 2010. This target is to be reached
through the use of biofuels and alternative fuels by fuel distributors achievingiossu

in the overall lifecycle carbon intensity of the fuels they sell

In addition, the 2016iClean Energy for All Europeadgackage included important
transporirelated measures. The revised Renewable Energy Directive covers the transport
sector. Throuly obligations on fuel suppliers, renewables will reach a level of at least
14% in transport by 2030, supplemented by a set of facilitative multipliers to boost
renewables in different sectors. In the context of the revised Energy Efficiency Directive,
Member States will have to notify measures (including in the transport sector) as part of
their integrated national energy and climate plans to ensure the achievement of 32.5%
energy savings by 2030. The revision of the Energy Performance of Buildings Rirectiv
supports electronobility infrastructure deployment in buildings' car parks and introduces
new provisions to enhance smart technologies and technical building systems, including
automation.

The Paris Climate Agreementequires economy wide action, and asch also
international shipping and aviaticare expected to contribute, together with all other
sectors, to the achievement of the goals of this Agreement.

As ac knowl eGlegrePtanebfgr altA lEEw@opdan longerm strategic vision for
a prosgrous, modern, competitive and climate neutral ecodomy ong ter m Vvi si o

199 European Commission, Proposal for a Council Directive amending Directive 1999/62/EC on the
charging of heavy good vehicles for the use of certain infrastructures, as regtaitsperisions on
vehicle taxation COM(2017)276 fingl, 31 May 2017 Proposal for a Directive of the European
Parfament and of the Council amending Directive 1999/62/EC on the charging of heavy goods
vehicles for the use of certain infrastructures (COM(2017)275).
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the intrinsically global character of the shipping and aviation sectors, theeEtk to
work with global partners to encourage further efforts and build on the progrebsighat
been recently achieved in the International Maritime Organisation (IMO) and the
International Civil Aviation Organisation (ICAO) with a view to have them secured, as
an essential first step towards the decarbonisation of these sectors. Furthemfforts
however be necessary

New aircraft CQ emissions and engine particulate matter standards will become
applicable on 1 January 2020 and work is ongoing in ICAO on a Carbon Offsetting and
Reduction Scheme for International Aviatiohhe Carbon Offsettingand Reduction
Scheme for International Aviation, or CORSIA, aims to stabilisg @@issions at 2020

levels by requiring airlines to offset the growth of their emissions after 2020. CORSIA is
the first sectoral Global Market based mechanism to tackle iemssand it is part of a
broader package defined by ICAO and its Member States as a basket of measures to
address emissions from international aviation.

In addition, IMO has adopted in April 2018 an initial strategy to reduce greenhouse gas
emissions fromships. The strategy defines an emission reduction objective of at least
50% reduction by 2050 compared to 2008 angua¢nhouse gammissions coupled with

a vision for the decarbonisation of the sector. This comes after the IMO adopted design
standard fonew ships (Energy Efficiency Performance Index) in 2011. In the same year
the IMO also adopted an operational measure (the Ship Energy Efficiency Management
Plan) to reduce the energy consumption of ships. The impact of both measures is
expected to be meared by the IMO Data Collection Scheme to measure the fuel
consumption of ships on international voyages, adopted in 20drge ships can
undertake very long voyages on single bunkering enabling them, without significantly
adding to operational costs, te-tank at ports with lower fuel prices. Any taxation
regime for marine fuels, if not established at the international level, would likely be
circumvented by a shift of bunkering operations to countries with no or lower fuel taxes.

In the maritimetransport sector, SOx emissions from ships are regulated by the Sulphur
Directive (2016/802), which sets limits on the maximum sulphur content of gas oil,
heavy fuel oil in lanebased applications and marine fuels. The Directive also includes
fuel-specificrequirements for ships calling at EU ports related to the use of fuels covered
by the Directive and the placing on the market of certain fuels (e.g. marine gas oil).
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The EU policy framework for biofuels

The EU policy framework for biofuels is laid dovimthe Renewable Energy Directive,
the Fuel Quality Directive and the Directive to reduce indirect land use change for
biofuels and bioliquidS°:

Treatment of biofuels for energy taxation purposes and the Renewable Ergr
Directive

Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources
(Renewable Energy Directivdpys down minimum shares of energy of renewable
sources and biofuels, in particular:

1 32%of renewables for the overall share of energy;
1 14% of biofuels for the transport sector

The mere imposition of a binding target for the use of biofuels was not considered
sufficient, however. Energy from biofuels, bioliquids and biomass fuels is taken into
account only if it fulfils the sustainability and the greenhouse gas emissions saving
criteria laid down in the Directive.

Treatment of biofuels for energy taxation purposes and the Fuel Quality Directive

Directive 2009/30/EC of the European Parliament and of the Council of 23 April 2009
amending Directive 98/70/EC as regards the specification of pgaslpiland gasolil

and introducing a mechanism to monitor and reduce greenhouse gas emissions and
amending Council Directive 1999/32/EC as regards the specification of fuel used by
inland waterway vesseéf$ (Fuel Quality Directive) sets inter alia a target for the
reduction of life cycle greenhouse gas emissions and standards for fuel quality.

The FuelQuality Directive lays down requirements for the content of fuels, and only
allows Member States for the placing on the market of fuels if they meet the
requirements of the directive. Biofuels can contribute to reaching the standard of
greenhouse gas emisn reductions, to the extent they diustainablé i which is
determined through sustainability criteria. For the definitionfinibfuelsd, the Fuel
Quality Directive refers to the Renewable Energy Directive.

EU sustainability criteria

In order to ensw sustainable biofuel production, the EU has defined a set of
sustainability criteria to ensure that the use of biofuels (used in transport) and bioliquids
(used for electricity and heating) is done in a way that guarantees real carbon savings and

200 .. 239, 155eptembe015
201 0J.L. 140, 5lune2009
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protectsbiodiversity. Only biofuels and bioliquids that comply with the criteria can
receive government support or count towards national renewable energyfargets

The main sustainability criteria are the following:

1 Biofuels must achieve greenhouse gas savilfige teast 35% in comparison to
fossil fuels (50%n 2017, 60% in 2018 for new production plants), with the entire
life cycle to be taken into account for thelotdation of the emissions (i.e.
cultivation, processing, transport);

{1 Biofuels cannot be grown in areas converted from land with previously high
carbon stock such as wetlands or forests;

1 Biofuels cannot be produced from raw materials obtained from land with high
biodiversity such as primary forests or highly biodiverse tpads.

Whether biofuels comply with the EU sustainability criteria is determined by voluntary
schemes. The Renewable Energy Directive and the Fuel Quality Directive were amended
in 2015 to reduce Indirect Land Use Change (ILUC), i.e. the (partial) dispdenteof
agricultural lands to nenropland such as grasslands and forests, due to the production of
biofuels taking place on cropland.

Under the Guidelines on State aid for environmental protection and energy for 2014
202G investment support to biofuetsan only be granted in favour of advanded
rather than conventional biofuels and to convert foeldased biofuel plants into
advanced biofuels plaff. Investment aid to support fodmsed biofuels ceased from

the date of application of the Guidelines amgkrating aid to footbased biofuels can

only be granted to plants which started operation before 31 December 2013 and until
plants are depreciated but no later than 2820

202 geehttps://ec.europa.eu/energy/en/topics/renewehkrgy/biofuels/sustainabilitgriteria

203 0J.C. 200, 28 June 2014
204 Recital 112.
205 Recital 113.
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Analysis of minimum rates in the impact assessment for the Proposal for rision of
the ETD (2010§°°

Minima as set in the ETD
In current units in €/GJ in €/tonne C0;
(1) (2) (3) (4)

Motor fuel use
Petrol 359 €/1000 litres 11 159
gas oil 330 €/1000 litres 89 120
kerosene 330 €/1000 litres 95 132
LPG 125 €/1000 kg 27 43
natural gas 2 6E/G) 26 46
Motor non-fuel use (certain commercial and industrial uses)
gas oil 21 €/1000 litres 0.6 8
kerosene 21 €/1000 litres 0.6 9
LPG 41 €1000 kg 09 14
natural gas 0.3 €G] 03 5
Heating use (non-business use)
gas oil 21 €/1000 litres 0.6 8
heavy fuel o1l 15 €/1000 ke 0.4 5
kerosene 0 0 0
LPG 0 0 0
natural gas 0.3 €G) 03 5
Coal 0.3 €/GI 0.3 3
electricity 1.0 €MWh 0.3
Heating use (business use)
gas oil 21 €/1000 litres 0.6 8
heavy fuel o1l 15 €/1000 ke 0.4 5
kerosene 0 0 0
LPG 0 0 0
natural gas 0.15 €/GJ 0.15 27
Coal 0.15 €/GT 0.15 1.6
Electricity 0.5 €MWh 0.15

206 Accompanying documerto the Proposal for a Council Directive amending Directive 2003/96/EC
restructuring the Community framework for the taxation of energy products and electricity.
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